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ARTICLE

A Rejection of Charter Values as a Framework on Judicial Review?
T he  On ta ri o  Court  o f  Appea l 's deci si on  i n  Geh l  v Canada  (At to rney Genera l )

In  Geh l  v.  Canada  (At to rney Genera l )  ("Geh l " ),  the  On ta ri o  Court  o f  Appea l  se t  asi de  a  deci si on  o f  the  Reg i st ra r fo r Abori g i na l  A ffa i rs and  Northe rn
Deve l opm ent Canada  (the  "Reg i st ra r" ) denyi ng  the  appe l l an t ,  Dr.  Geh l ,  reg i st ra t i on  as an  " Ind i an"  under the  Ind i an  Act  (the  "Act" ).

T he  Court 's deci si on  i s no tab l e  fo r i ts d i scussi on  o f  the  u t i l i ty o f  re l yi ng  upon  Charte r va l ues i n  adm i n i st ra t i ve  deci si on -m aki ng .  Of  pa rt i cu l a r i n te rest  a re
the  concurri ng  reasons o f  two  o f  the  Court 's pane l  m em bers,  who  wou l d  have  deci ded  the  case  on  pu re  adm i n i st ra t i ve  l aw g rounds wi thou t  reso rt
to  Charte r va l ues.  In  ob i te r,  the  concurri ng  reasons st rong l y cri t i ci ze  the  deve l opm ent o f  Charte r va l ues as a  too l  to  be  used  i n  adm i n i st ra t i ve  l aw and
j ud i ci a l  revi ew. In  pa rt i cu l a r,  they cri t i ci ze  the  doctri na l  founda t i on  o f  the  f ram e work and  recom m end tha t  on  j ud i ci a l  revi ew such  ana l ysi s shou l d  on l y
be  used  as a  l ast  reso rt .

As we  have  wri t ten  be fo re ,  we  ag ree  tha t  Charte r va l ues do  no t  have  as robust  a  doctri na l  founda t i on  and  som e o f  them  con t i nue  to  have  an
i nde te rm i na te  de f i n i t i on  as com pared  to  speci f i c Charte r ri gh ts as such ,  cou rts and  adm i n i st ra t i ve  deci si on -m akers shou l d  use  cau t i on  when  app l yi ng
them .

Background and Facts

At i ssue  i n  Geh l  was Dr.  Geh l 's e l i g i b i l i ty to  be  reg i ste red  as a  sta tus Ind i an  under the  Act ,  wh i ch  h i nged  on  ce rta i n  am endm ents m ade  to  the
l eg i sl a t i on  i n  1985 .

Pri o r to  1985 ,  an  i nd i vi dua l 's en t i t l em en t to  reg i ste r as an  Ind i an  under the  Act was based  on  the  pa tri l i nea l  ru l e .  T h i s m ean t tha t  a  ch i l d  o f  an  Ind i an
m an cou l d  reg i ste r as Ind i an  regard l ess o f  the  m othe r's sta tus,  and  a  non-Ind i an  wom an who  m arri ed  an  Ind i an  m an  cou l d  a l so  ob ta i n  sta tus.  T he  p re -
1985  Act a l so  p rovi ded  tha t  an  Ind i an  wom an wou l d  l ose  he r sta tus upon  m arryi ng  a  non-Ind i an  m an .

In  1985 ,  am endm ents were  m ade  to  the  Act  i n  o rde r to  b ri ng  the  l eg i sl a t i on  i n  l i ne  wi th  the  sect i on  15  ri gh ts p ro tected  under the  Canad i an  Charte r o f
Ri gh ts and  Freedoms  (the  "Charte r" ).  T he  am endm ents repea l ed  the  p rovi si ons respect i ng  the  pa tri l i nea l  t ransm i ssi on  o f  sta tus,  and  i n t roduced  a  two-
t i e r system  o f  reg i st ra t i on ,  m aki ng  ch i l d ren  wi th  two  Ind i an  pa ren ts e l i g i b l e  fo r " fu l l "  Ind i an  sta tus,  and  ch i l d ren  wi th  on l y one  Ind i an  pa ren t  e l i g i b l e  fo r
"pa rt i a l "  sta tus.  T he  am endm ents a l so  p rovi ded  tha t  i nd i vi dua l s wi th  pa rt i a l  sta tus cou l d  on l y pass the i r sta tus on to  the i r own  ch i l d  i f  the  o the r pa ren t
a l so  has Ind i an  sta tus,  whe the r pa rt i a l  o r fu l l  –  a  ru l e  o the rwi se  known as the  " two-paren t"  ru l e .

Under the  Act ,  the  Reg i st ra r i s the  body responsi b l e  fo r de te rm i n i ng  an  i nd i vi dua l 's e l i g i b i l i ty fo r reg i st ra t i on .  In  o rde r to  eva l ua te  an  app l i can t 's
e l i g i b i l i ty,  the  Reg i st ra r has to  assess the  sta tus o f  bo th  o f  the  app l i can t 's pa ren ts.  A t  the  t i m e  the  Reg i st ra r consi de red  Dr.  Geh l 's request  fo r
reg i st ra t i on ,  the  Reg i st ra r had  a  d ra f t  Proo f  o f  Pa te rn i ty Po l i cy (the  "Po l i cy" ) tha t  ou t l i ned  f i ve  sources o f  evi dence  o f  pa te rn i ty tha t  the  Reg i st ra r wou l d
accep t  to  de te rm i ne  e l i g i b i l i ty.

Dr.  Geh l 's m o the r had  no  Ind i an  sta tus.  Dr.  Geh l 's fa the r,  Rodney Gagnon ,  was bo rn  ou t  o f  wed l ock,  bu t  h i s m o the r had  fu l l  sta tus by opera t i on  o f  the
1985  am endm ents.  However,  as the  i den t i ty o f  Rodney Gagnon 's fa the r was unknown, the  Reg i st ra r found  tha t  he  cou l d  on l y cl a i m  sta tus th rough  one
paren t ,  and  on l y acqu i red  pa rt i a l  sta tus.  As Dr.  Geh l 's m o the r had  no  sta tus,  and  he r fa the r on l y had  pa rt i a l  sta tus,  the  Reg i st ra r took the  vi ew tha t  Dr.
Geh l  cou l d  no t  sa t i sfy the  two-paren t  ru l e ,  had  no  ri gh t  to  be  reg i ste red ,  and  re fused  he r request  fo r reg i st ra t i on .  Dr.  Geh l  p ro tested  the  Reg i st ra r's
deci si on ,  wh i ch  was a l so  re fused .

A l ongsi de  a  sta tu to ry appea l  o f  the  Reg i st ra r's re fusa l ,  Dr.  Geh l  com m enced  an  act i on  seeki ng ,  am ong  o the r re l i e f ,  a  decl a ra t i on  tha t  the  app l i cab l e
p rovi si ons o f  the  Act con travened  sect i on  15  o f  the  Charte r,  and  a  decl a ra t i on  tha t  she  be  en t i t l ed  to  reg i st ra t i on  under the  Act .

The Charter Values Analysis

Sharpe  J.A.  took the  vi ew tha t  wh i l e  Dr.  Geh l  f ram ed  he r act i on  as a  const i tu t i ona l  cha l l enge ,  wha t  she  was rea l l y con test i ng  was the  reasonab l eness o f
the  Reg i st ra r's Po l i cy.

Sharpe  J.A.  then  p roceeded  to  revi ew the  reasonab l eness o f  the  Po l i cy,  i n  vi ew o f  Charte r va l ues.  Ci t i ng  the  Suprem e Court  o f  Canada 's deci si ons
i n  Doré  v.  Ba rreau  du  Quebec  ("Doré " ) and  Loyo l a  Hi gh  Schoo l  v.  Quebec ,  he  re l i ed  on  the  p ri nci p l e  tha t  cou rts wi l l  acco rd  de fe rence  to
adm i n i st ra t i ve  deci si on -m akers'  exe rci se  o f  d i scre t i on ,  p rovi ded  tha t  they exe rci se  the i r d i scre t i on  i n  a  m anner tha t  ba l ances Charte r va l ues wi th  the
app l i cab l e  sta tu to ry ob j ect i ves.

Wh i l e  Sharpe  JA pu rpo rted  to  do  a  Charte r va l ues ana l ysi s,  he  does no t  fo l l ow the  Doré  f ram ework,  and  ba l ance  the  sta tu to ry ob j ect i ves o f
the  Act  aga i nst  the  i m pact  wi th  the  severi ty o f  the  i n te rfe rence  wi th  the  Charte r va l ues a t  stake .  Instead ,  he  si m p l y consi de red  the  i m pact  o f  sect i on
15  Charte r ri gh ts and  va l ues i n  re l a t i on  to  the  Po l i cy.  He  found  tha t  p roo f  o f  i den t i ty o f  a  pa ren t  i s m ore  d i ff i cu l t  to  estab l i sh  fo r fa the rs than  fo r m o the rs
fo r p l a i n  b i o l og i ca l  reasons.  He  fu rthe r found  tha t  wom en m ay have  va l i d  reasons no t  to  d i scl ose  the  i den t i ty o f  the i r ch i l d 's fa the r,  o r tha t  they m ay be
unab l e  to  d i scl ose  tha t  i den t i ty fo r a  va ri e ty o f  reasons.  Accord i ng l y,  Sharpe  J.A.  he l d  tha t  the  Po l i cy,  i nso fa r as i t  i m posed  a  dem and i ng  bu rden  to
p rove  a  pa ren t 's i den t i ty,  pe rpe tua ted  the  d i sadvan tage  o f  Ind i genous wom en i nconsi sten t  wi th  the  sect i on  15  equa l i ty ri gh ts under the  Charte r.  Sharpe
J.A.  found  tha t  th i s underm i ned  the  va l ues and  ob j ect i ves o f  the  Act ,  and  i n  pa rt i cu l a r,  the  1985  am endm ents,  wh i ch  were  desi gned  to  be  rem ed i a l  and
enhance  equa l i ty.   

In  the  resu l t ,  Sharpe  J.A.  he l d  tha t  because  the  Po l i cy d i d  no t  take  i n to  accoun t  the  va l ues and  ob j ect i ves underl yi ng  the  1985  am endm ents to  the  Act ,
the  Reg i st ra r's deci si on  i n  regards to  Dr.  Geh l 's sta tus was un reasonab l e .  Accord i ng l y,  he  g ran ted  Dr.  Geh l  a  decl a ra t i on  tha t  she  was en t i t l ed  to  be
reg i ste red  under the  Act  as a  ch i l d  o f  one  pa ren t  wi th  fu l l  sta tus.

The Concurring Reasons
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Whi l e  Lauwers and  M i l l e r JJ.A.  ag reed  wi th  the  concl usi on  reached  by Sharpe  J.A. ,  they wou l d  have  reso l ved  the  appea l  on  adm i n i st ra t i ve  l aw g rounds
a l one ,  wi thou t  reso rt  to  Charte r va l ues.

In  the i r concurri ng  reasons,  Lauwers and  M i l l e r JJ.A.  undertook an  adm i n i st ra t i ve  l aw ana l ysi s o f  the  reasonab l eness o f  the  Reg i st ra r's deci si on  to  re fuse
Dr.  Geh l 's request  fo r reg i st ra t i on .  T hey found  tha t  the  Reg i st ra r's deci si on  denyi ng  Dr.  Geh l  sta tus was based  on  the  app l i ca t i on  o f  an  evi den t i a ry ru l e
tha t  dem ands speci f i c evi dence  o f  an  i nd i vi dua l 's i den t i ty when  tha t  evi dence  m ay no t  be  knowab l e  o r ava i l ab l e .  T hey found  tha t  th i s evi den t i a ry ru l e
was i n  con f l i ct  wi th  the  pu rpose  o f  the  p rovi si ons o f  the  Act ,  because  the  ru l e  cou l d  opera te  to  deny reg i st ra t i on  to  i nd i vi dua l s o the rwi se  en t i t l ed  to
reg i st ra t i on  si m p l y because  they a re  unab l e  to  sa t i sfy the  evi den t i a ry requ i rem en ts ou t l i ned  i n  the  Po l i cy,  and  no t  o the rwi se  p rovi ded  fo r under the  Act .
Acco rd i ng l y,  they concl uded  the  Reg i st ra r's deci si on  re fusi ng  Dr.  Geh l 's request  fo r reg i st ra t i on  was un reasonab l e  on  the  basi s o f  the i r dem and  fo r
o the rwi se  unob ta i nab l e  evi dence .

Lauwers and  M i l l e r JJ.A.  a l so  com m ented  on  why Sharpe  J.A.  shou l d  no t  have  app l i ed  a  Charte r va l ues ana l ysi s to  reso l ve  the  appea l .  Speci f i ca l l y,
they no ted  tha t  the  app l i ca t i on  o f  such  va l ues to  Dr.  Geh l 's case  added  no th i ng  substan t i ve  to  the  adm i n i st ra t i ve  l aw ana l ysi s,  and  d i d  no th i ng  to
change  the  ou tcom e. T hey no ted  tha t  the  Reg i st ra r's deci si on  was no t  un reasonab l e  because  i t  was d i scri m i na to ry o r resu l ted  i n  i nequa l i ty –  i ndeed ,
the  Reg i st ra r's deci si on  wou l d  have  been  j ust  as un reasonab l e  i f  Dr.  Geh l  had  been  unab l e  to  i den t i fy he r b i o l og i ca l  m o the r o r g randm other –  bu t
because  a  ch i l d  who  i s unab l e  to  i den t i fy a  pa ren t  i s den i ed  reg i st ra t i on  because  o f  a  ru l e  tha t  f rustra tes the  pu rpose  o f  the  Act .

M ore  b road l y,  they no ted  the  fo l l owi ng  concerns wi th  the  app l i ca t i on  o f  Charte r va l ues as app l i ed  i n  adm i n i st ra t i ve  l aw cases:

1.  a  Charte r va l ues ana l ysi s ri sks p re -em pt i ng  a  Charte r ri gh ts ana l ysi s,  and  the re fo re  ri sks subord i na t i ng  Charte r ri gh ts;

2.  Charte r va l ues tend  to  be  sub j ect i ve l y app l i ed  because  the re  i s no  doctri ne  gu i d i ng  the i r i den t i f i ca t i on  o r app l i ca t i on ;

3.  un l i ke  Charte r ri gh ts,  Charte r va l ues have  been  i den t i f i ed  on  an  ad  hoc basi s,  and  a re  no t  easi l y asce rta i ned ;

4.  Charte r va l ues have  been  de f i ned  a t  an  abstract ,  concep tua l  l eve l  and  the i r m ean i ng  and  app l i ca t i on  can  be  deba teab l e ;  and

5.  the  m u l t i tude  o f  Charte r va l ues g i ves ri se  to  i ssues regard i ng  the i r re l a t i onsh i p  to  one  ano the r,  and  the i r po ten t i a l  to  con f l i ct  wi th  one  ano the r i n
any g i ven  case  where  they si m u l taneousl y app l y.

I t  i s worth  no t i ng  tha t  Lauwers and  M i l l e r JJA a l so  found  tha t  a  Charte r va l ues ana l ysi s was no t  necessary to  ove rcom e any de fe rence  owed  to  the
Reg i st ra r.  T hey wro te  tha t  the  Reg i st ra r's deci si on  was no t  en t i t l ed  to  any de fe rence  to  beg i n  wi th  –  no t  because  i t  fa i l ed  to  ba l ance  Charte r ri gh ts o r
va l ues wi th  the  sta tu to ry ob j ect i ves –  bu t  because  the  Reg i st ra r's was no t  exe rci si ng  any d i scre t i ona ry power i n  a rri vi ng  a t  the i r deci si on .  Lauwers and
M i l l e r JJA wro te  tha t  the  Reg i st ra r's ob l i ga t i on  to  de te rm i ne  en t i t l em en t i s no t  d i scre t i ona ry because  i ts deci si on  i s (i ) done  i n  acco rdance  wi th  sta tu to ry
cri te ri a ;  (i i ) appea l ab l e  to  the  Superi o r Court  (and  no t  an  appe l l a te  body wi th  any experi ence  i n  the  sub j ect-m a tte r);  and  (i i i ) does no t  requ i re  the
exerci se  o f  any speci f i c expert i se .  T h i s was ano the r cl ea r departu re  f rom  Sharpe  JA 's reasons,  who  p resum ed de fe rence  was owed  to  the  Reg i st ra r when
he  i nvoked  h i s Charte r ana l ysi s.  

In  any even t ,  desp i te  the i r d i sag reem ent wi th  Sharpe  J.A. 's Charte r va l ues ana l ysi s,  Lauwers and  M i l l e r JJ.A.  a l so  g ran ted  Dr.  Geh l  a  decl a ra t i on  tha t
she  was en t i t l ed  to  reg i st ra t i on  under the  Act .

 2017  ONCA 319  ["Geh l " ] .

 RSC 1985 ,  c I -5  [ "Act" ] .

 Chri stopher D.  Bred t  and  Ewa Kra j ewska  "Doré :  A l l  tha t  Gl i t te rs i s No t  Go l d " (2014) 67  SCLR 2d  339 ,  see  i n  pa rt i cu l a r p .  353 .

 Part  I  o f  the  Const i tu t i on  Act ,  1982 ,  be i ng  Schedu l e  B to  the  Canada  Act  1982  (U.K.),  1982 ,  c.  11  [ "Charte r" ] .

 T hose  f i ve  types o f  evi dence  were  se t  ou t  as fo l l ows,  i n  o rde r o f  p re fe rence :  (i ) b i rth  ce rt i f i ca tes nam i ng  the  fa the r;  (i i ) cou rt  o rde rs decl a ri ng
pa te rn i ty;  (i i i ) sta tu to ry decl a ra t i ons (p re fe rab l y by the  m othe r and  fa the r);  (i v) i f  the  fa the r den i es pa te rn i ty,  i t  i s p re fe rab l e  fo r the  m othe r to  work wi th
vi ta l  sta t i st i cs au tho ri t i es to  f i nd  o the r types o f  evi dence  to  have  the  fa the r's nam e added  to  the  b i rth  ce rt i f i ca te ;  (v) where  con f i den t i a l i ty o r pe rsona l
sa fe ty i s a  concern ,  and  none  o f  the  above  i s ava i l ab l e ,  the  Reg i st ra r m ay consi de r o the r evi dence ,  such  as a  heari ng  o r DNA test i ng .  See  Geh l ,  supra ,
a t  pa ra .  18 .

 Sharpe  J.A.  no ted  tha t  Dr.  Geh l 's a rgum ent respect i ng  the  Po l i cy shou l d  have  been  ra i sed  i n  he r sta tu to ry appea l ,  bu t  tha t  i t  was i n  the  " i n te rest  o f
j ust i ce "  fo r the  Court  to  address the  i ssue .  Ib i d ,  a t  pa ra .  37 .

 2012  SCC 69 .

 2015  SCC 12 .

 I t  i s worth  no t i ng  tha t  i n  the  course  o f  h i s reasons,  Sharpe  J.A.  revi ewed  the  evi dence  tha t  Dr.  Geh l  o ffe red  i n  support  o f  he r pa te rna l  g rand fa the r's
i den t i ty,  wh i ch  he  found  was capab l e  o f  support i ng  an  i n fe rence  tha t  he  had  Ind i an  sta tus.  Ib i d ,  a t  pa ra .  50 .

By:  Ewa Kra j ewska ,  A l annah  Fo the ri ngham
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