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ARTICLE

An Oxymoron Becomes a Misnomer – The Waiver of Tort Debate Rages on in
Newfoundland

Wri t i ng  fo r the  m a j o ri ty o f  the  Newfound l and  Court  o f  Appea l ,  Just i ce  Green  has recen t l y p rovi ded  we l com e e l uci da t i on  o f  the  eve r-e l usi ve  "wa i ve r o f
to rt "  doctri ne  wi th i n  the  con text  o f  cl ass act i on  p roceed i ngs.  In  At l an t i c Lo t te ry Corpora t i on  Inc.  v.  Babstock,  the  Court  addressed  the  i n t ractab l e  deba te
o f  whe the r "wa i ve r o f  to rt "  const i tu tes an  i ndependen t  cause  o f  act i on  o r a  rem edy and ,  i nci den ta l l y,  whe the r such  de te rm i na t i on  can  be  m ade  a t  the
cert i f i ca t i on  stage  o f  a  cl ass act i on  wi thou t  the  bene f i t  o f  a  fu l l  factua l  reco rd .

In  the  past ,  o the r cou rts have  been  re t i cen t  to  deci de  the  i ssue  a t  a  p l ead i ngs o r ce rt i f i ca t i on  stage ,  wi thou t  the  bene f i t  o f  a  fu l l  factua l  reco rd  as i t
" i nvo l ves m atte rs o f  po l i cy tha t  shou l d  no t  be  de te rm i ned  a t  the  p l ead i ngs stage"  (see ,  fo r exam p l e ,  Serhan  Esta te  v.  Johnson  & Johnson ,  85  O.R. (3d )
665  (Di v.  Ct . ),  l eave  to  appea l  to  C.A.  re f 'd  Oct .  16 ,  2006 ,  l eave  to  appea l  to  S .C.C. re f 'd .  [2006 ]  S .C.C.A.  No .  494).  Accord i ng  to  the  Newfound l and
Court  o f  Appea l ,  the  answer i s tha t  wa i ve r o f  to rt  i s a  cause  o f  act i on  and  — apparen t l y — tha t  no  fu l l  factua l  reco rd  i s needed  to  m ake  tha t
de te rm i na t i on .

In  Babstock ,  the  cl a i m an ts a l l eged  tha t  vi deo  l o t te ry te rm i na l s were  decep t i ve .  Am ong  o the r causes o f  act i on ,  they a l l eged  neg l i gence  on  the  pa rt  o f
the  gam i ng  co rpo ra t i on  tha t  opera ted  the  te rm i na l s,  bu t  d i d  no t  cl a i m  any speci f i c dam ages.  Instead ,  they cl a i m ed  to  "wa i ve "  the  to rt  o f  neg l i gence  i n
favour o f  a  cl a i m  to  "a  rem edy i n  rest i tu t i on " ,  so  as to  ensure  tha t  the  appe l l an t  Lo t te ry Corpora t i on  "shou l d  re ta i n  no  bene f i t  f rom  the  b reaches
p l eaded ."  Add i t i ona l l y,  the  cl a i m an ts p l eaded  wa i ve r o f  to rt  as a  separa te  cause  o f  act i on  wh i ch ,  as the  Court  no ted ,  i n  i tse l f  a t t racts rem ed i es o f
construct i ve  t rust ,  d i sgo rgem ent,  and  accoun t i ng .  Just i ce  Green  concl uded  tha t  the  app l i ca t i on  j udge  d i d  no t  e rr i n  deci d i ng  no t  to  st ri ke  the  cl a i m s
based  on  wa i ve r o f  to rt  (o r,  as Just i ce  Green  re -l abe l l ed  them , "cl a i m s based  on  un j ust  en ri chm ent ga i ned  by a l l eged  to rt i ous wrongdo i ng" ),  as i t  was
no t  p l a i n  and  obvi ous tha t  such  cl a i m s cou l d  no t  succeed  (the  standard  under the  f i rst  requ i rem en t o f  the  test  fo r ce rt i f i ca t i on ).

Just i ce  Green  po i n ted  ou t  tha t  the  wa i ve r o f  to rt  ana l ysi s " i s i n  som e respects a ffected  by te rm i no l og i ca l  and  concep tua l  con fusi on  and  i nconsi stency,
no t  on l y i n  the  p l ead i ngs and  i n  the  a rgum ents tha t  have  been  p resen ted ,  bu t  a l so  i n  the  case  l aw and  academ i c wri t i ngs i n  the  a rea ."  Accord i ng l y,
Just i ce  Green  p rovi ded  the  fo l l owi ng  de f i n i t i ons:

" [94 ]  I  p ropose  the re fo re  to  l i m i t  the  use  o f  the  te rm  rest i tu t i on  to  si tua t i ons where  the  rem edy i ncl udes the  reve rsa l  o f  a  t ransfe r o f  wea l th  f rom  the
de fendan t  to  the  cl a i m an t.  I  wi l l  use  the  te rm  d i sgorgement to  descri be  the  rem edy tha t  i nvo l ves the  award  to  the  cl a i m an t o f  a  bene f i t  acqu i red  by the
de fendan t  f rom  a  source  tha t  does no t  necessari l y i ncl ude  a  depri va t i on  to  the  cl a i m an t.  T he  te rm  un just  en ri chment can  descri be  any en ri chm ent o f
the  de fendan t ,  however tha t  en ri chm ent i s de ri ved ,  and  wh i ch  a  court  de te rm i nes to  be  un just ,  thus j ust i fyi ng  e i the r a  rest i tu t i ona ry o r d i sgo rgem ent
rem edy."

Just i ce  Green  fu rthe r no ted  tha t  " the  l aw has p rog ressed  to  the  po i n t  where  i t  i s reasonab l e  to  concl ude  tha t ,  depend i ng  on  p roo f  a t  t ri a l ,  a  cou rt  cou l d
f i nd  on  the  facts as p l eaded  tha t  a  cl a i m  fo r d i sgo rgem ent i s act i onab l e…. based  on  un j ust  en ri chm ent o f  the  appe l l an t  as a  resu l t  o f  to rt i ous
wrongdo i ng ."  Such  a  cl a i m , where  i t  i s based  on  a  cl a i m  o f  neg l i gence ,  does no t  depend  on  p roo f  o f  dam age  to  i nd i vi dua l  to rt  vi ct i m s.  Provi ng  a
b reach  o f  a  du ty o f  ca re ,  i .e .  the  "wrong  tha t  fo rm s the  basi s o f  the  to rt " ,  i s su ff i ci en t .

Wa i ve r o f  to rt  has o f ten  been  descri bed  by l ega l  com m enta to rs as an  oxym oron .  In  Babstock,  Just i ce  Green  concl uded  tha t  "wa i ve r o f  to rt "  " i s now a
m i snom er"  causi ng  "m uch  con fusi on  i n  cu rren t  j u ri sp rudence  on  the  sub j ect"  and  tha t  i t  "does no t  depend  on  an  a rt i f i ci a l  concep t  o f  "wa i ve r"  (i .e .  a
g i vi ng -up  o f  a  fu l l y i ndependen t l y-act i onab l e  to rt  i n  favour o f  ano the r cl a i m ),  bu t  on  separa te  wrong fu l  conduct  l ead i ng  no t  to  i n j u ry to  the  cl a i m an t
bu t  to  the  un j ust  acqu i si t i on  o f  a  bene f i t . "  Accord i ng l y,  p rocl a i m i ng  tha t  the  " t i m e  has com e to  j e t t i son  the  te rm i no l ogy o f  wa i ve r o f  to rt " ,  Just i ce  Green
e ffect i ve l y m oved  to  recogn i ze  wa i ve r o f  to rt  as a  separa te  cause  o f  act i on  tha t  a l l ows fo r a  rest i tu t i ona ry o r d i sgo rgem ent rem edy where  ce rta i n
de f i ned  ci rcum stances app l y.
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