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Court Of Appeal Comes Full Circle In New Decision On “Boomerang” Summary
Judgment

Background

M r. Drum m ond was i n j u red  when  he  t ri pped  ove r a  ska teboard  i n  a  shopp i ng  m a l l  tha t  was m anaged  by Cad i l l ac Fa i rvi ew. He  sta rted  an  occup i e r's
l i ab i l i ty act i on  aga i nst  the  de fendan t .  Cad i l l ac Fa i rvi ew de fended  the  cl a i m  by denyi ng  tha t  i t  was neg l i gen t  and  asserted  a  de fence  o f  con tri bu to ry
neg l i gence .  I t  m oved  fo r sum m ary j udgm ent d i sm i ssi ng  the  act i on  b rough t  aga i nst  i t .

T he  m ot i on  j udge  d i sm i ssed  Cad i l l ac Fa i rvi ew's m o t i on  fo r sum m ary j udgm ent.  However,  the  m ot i on  j udge  wen t  on  to  g ran t  j udgm ent to  M r.  Drum m ond
and  d i rect  a  t ri a l  fo r the  assessm ent o f  dam ages.

Cad i l l ac Fa i rvi ew appea l ed  to  the  Court  o f  Appea l .  T he  Court  a l l owed  the  appea l  and  d i sm i ssed  M r.  Drum m ond 's act i on  a l toge the r.

Procedural Implicat ions: Boomerang Summary Judgment

Procedura l l y,  Drummond  appears to  re trea t  f rom  p revi ous deci si ons tha t  endorsed  a  p ract i ce  descri bed  by a t  l east  one  j udge as "boom erang"  sum m ary
j udgm ent.  When  one  pa rty m oves fo r sum m ary j udgm ent on  an  i ssue ,  the  "boom erang"  re fe rence  re fe rs to  som e courts'  wi l l i ngness –  i n  a  con text  where
they a re  no t  p repared  to  g ran t  tha t  pa rty's m o t i on  –  to  go  fu rthe r than  d i sm i ssi ng  the  sum m ary j udgm ent m o t i on  by a l so  g ran t i ng  sum m ary j udgm ent on
the  i ssue  i n  favour o f  the  o the r pa rty to  the  p roceed i ng .  Indeed ,  the re  have  been  i nstances i n  wh i ch  a  m ot i ons j udge  has done  so  i n  the  absence  o f  a
cross-m ot i on  by the  o the r pa rty fo rm a l l y seeki ng  tha t  re l i e f .

T h i s i s p reci se l y wha t  occu rred  i n  Drummond .  M r.  Drum m ond had ,  however,  f i l ed  a  factum  i nd i ca t i ng  tha t  i f  the  court  was p repared  to  g ran t  j udgm ent,
j udgm ent shou l d  be  g ran ted  i n  h i s favour.  T he  Court  o f  Appea l  was neverthe l ess cri t i ca l  o f  the  m ot i on  j udge 's recourse  to  boom erang  sum m ary
j udgm ent.

Bu t ,  i n  Kassburg  v.  Sun  L i fe  Assurance  Company o f  Canada,  the  Court  o f  Appea l  uphe l d  a  deci si on  i n  wh i ch  the  m ot i on  j udge ,  i n  re j ect i ng  a  m ot i on  fo r
sum m ary j udgm ent on  the  basi s o f  one  pa rty's asse rt i on  tha t  a  one  year l i m i ta t i on  pe ri od  app l i ed ,  wen t  on  to  g ran t  a  decl a ra t i on  i n  favour o f  the  o the r
pa rty tha t  i ts act i on  was p roperl y b rough t  wi th i n  the  two  year l i m i ta t i on  pe ri od .  T he  i ssue  o f  whe the r the  p roceed i ng  was ou t  o f  t i m e  even  i f  the  two
year l i m i ta t i on  pe ri od  app l i ed  was a  l i ve  i ssue  i n  the  underl yi ng  l i t i ga t i on .  T he  Court  o f  Appea l  i n  Kassburg  reasoned ,  however,  tha t  boom erang
sum m ary j udgm ent was " [c]onsi sten t  wi th  the  deci si on  o f  the  Suprem e Court  i n  Hryn i ak  and  the  cl ea r word i ng  and  pu rpose  o f  the  sum m ary j udgm ent
ru l e ."

S i m i l a rl y,  i n  Ki ng  Lo f ts To ron to  I L td .  v.  Emmons,  the  Court  o f  Appea l  re j ected  the  appe l l an ts'  a rgum ent tha t  the  m ot i on  j udge  had  e rred  i n  g ran t i ng
boom erang  sum m ary j udgm ent i n  favour o f  a  pa rty "who  had  no t  g i ven  advance  no t i ce  o f  a  cl a i m  o f  sum m ary j udgm ent" .  In  tha t  case ,  the  appe l l an ts
sough t  sum m ary j udgm ent d i sm i ssi ng  a  so l i ci to rs'  neg l i gence  cl a i m  aga i nst  them . T he  m ot i on  j udge  re j ected  tha t  m o t i on  and ,  i n  the  absence  o f  a
cross-m ot i on ,  g ran ted  sum m ary j udgm ent to  the  responden t  on  the  basi s o f  neg l i gence  and  d i rected  a  t ri a l  on  the  quan tum  o f  dam ages.  T he  Court  o f
Appea l  i n  Ki ng  Lo f ts,  aga i n  ci t i ng  the  "cu l tu re  sh i f t "  i n  the  Suprem e Court  o f  Canada 's deci si on  i n  Hryn i ak ,  endorsed  boom erang  sum m ary j udgm ent,
wh i ch  i t  sa i d  was " i n  l i ne  wi th  the  p ri nci p l e  o f  p roport i ona l i ty"  i n  the  app l i ca t i on  o f  the  sum m ary j udgm ent ru l e .  Boom erang  sum m ary j udgm ent,  i n  the
Court  o f  Appea l 's words,  re f l ected  "sensi b l e  m anagem ent o f  the  court  p rocess" .

M ost  recen t l y,  i n  i ts 2016  deci si on  i n  Meri d i an  Cred i t  Un i on  L i mi ted  v.  Ba i g,  the  Court  o f  Appea l  ci ted  Kassburg  and  Ki ng  Lo f ts fo r the  p roposi t i on  tha t
i t  was "cl ea r tha t  i t  i s pe rm i ssi b l e  fo r a  m o t i on  j udge  to  g ran t  j udgm ent i n  favour o f  the  respond i ng  pa rty,  even  i n  the  absence  o f  a  cross-m ot i on  fo r such
re l i e f" .

Aga i nst  th i s backdrop ,  i t  i s su rp ri si ng  tha t  the  Court  o f  Appea l  unan i m ousl y concl uded  i n  Drummond  tha t  the  m ot i on  j udge 's deci si on  to  g ran t  boom erang
sum m ary j udgm ent i n  the  absence  o f  a  fo rm a l  cross-m ot i on  re f l ected  a  " l ack o f  p rocedura l  fa i rness"  and  was a  "su ff i ci en t  basi s to  a l l ow the  appea l " .
T he  p rob l em , acco rd i ng  to  the  Court  o f  Appea l ,  was tha t  the  m ot i on  j udge  " fa i l ed  to  pu t  Cad i l l ac Fa i rvi ew on  no t i ce  tha t  he  m i gh t  g ran t  j udgm ent
aga i nst  i t " .  T h i s i s a  d i ff i cu l t  sta tem en t to  square  wi th  the  Court  o f  Appea l 's p ri o r j u ri sp rudence  on  boom erang  sum m ary j udgm ent.  T he  Drummond  cou rt
d i d  no t  ci te  any o f  i ts deci si ons i n  Kassburg ,  Ki ng  Lo f ts o r Meri d i an .

Wha t seem ed to  t roub l e  i n  the  Court  o f  Appea l  i n  Drummond  was tha t ,  i n  g ran t i ng  boom erang  j udgm ent i n  favour o f  M r.  Drum m ond, the  m ot i on  j udge
d i d  no t  com m ent on  the  de fence  o f  con tri bu to ry neg l i gence  ra i sed  by Cad i l l ac Fa i rvi ew. Wh i l e  the  m ot i on  j udge  m ay we l l  have  e rred  i n  th i s regard ,  the
Court  o f  Appea l 's com m ents abou t  boom erang  sum m ary j udgm ent appear to  be  a  b roader i nd i ctm en t o f  tha t  p ract i ce  –  a  p ract i ce  the  Court  o f  Appea l
i tse l f  had  fo rm erl y approved .

Accord i ng l y,  i n  o rde r to  avo i d  the  i ssue  o f  "p rocedura l  un fa i rness"  i den t i f i ed  by the  Drummond  cou rt ,  a  pa rty seeki ng  boom erang  sum m ary j udgm ent
shou l d  ensure  tha t  i t  fo rm a l l y seeks tha t  re l i e f  by way o f  a  cross-m ot i on .

Evidentiary Implicat ions: Affidavits  Based on Information and Belief

Drummond  a l so  re i te ra tes a  no te  o f  cau t i on  abou t  the  use  o f  hearsay evi dence  e l i ci ted  th rough  a ff i davi ts on  sum m ary j udgm ent m o t i ons.  Ci t i ng  a  recen t
deci si on ,  the  Court  o f  Appea l  wro te  tha t  " [ t ]he  court  m ust  conduct  a  ca re fu l  screen i ng  o f  the  evi dence  to  e l i m i na te  i nadm i ssi b l e  evi dence .  T he  court
shou l d  no t  g i ve  we i gh t  to  evi dence  on  a  sum m ary j udgm ent m o t i on  tha t  wou l d  be  i nadm i ssi b l e  a t  t ri a l . "

Under the  Rul es o f  Ci vi l  Procedure,  hea rsay a ff i davi t  evi dence  based  on  the  a ff i an t 's " i n fo rm at i on  and  be l i e f"  m ay be  tendered  on  m ot i ons,  so  l ong  as
the  "source  o f  the  i n fo rm at i on  and  the  fact  o f  the  be l i e f  a re  speci f i ed  i n  the  a ff i davi t " .  T he  Rul es  a l so  p rovi de ,  however,  tha t  on  the  heari ng  o f  a
sum m ary j udgm ent m o t i on ,  " the  court  m ay,  i f  app rop ri a te ,  d raw an  adverse  i n fe rence  f rom  the  fa i l u re  o f  a  pa rty to  p rovi de  the  evi dence  o f  any pe rson
havi ng  pe rsona l  knowl edge  o f  con tested  facts" .

In  p ract i ce ,  a ff i davi t  evi dence  based  on  " i n fo rm at i on  and  be l i e f"  i s regu l a rl y u t i l i zed  on  sum m ary j udgm ent m o t i ons.  Courts heari ng  sum m ary j udgm ent
m ot i ons have  occasi ona l l y had  a  tendency to  adm i t  such  evi dence  –  even  on  co re  d i spu ted  quest i ons ra i sed  on  the  m ot i on  –  wi thou t  engag i ng  i n  the
sam e ki nd  o f  ri go rous adm i ssi b i l i ty i nqu i ry tha t  i s expected  a t  t ri a l .
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In  Drummond ,  M r.  Drum m ond deposed  tha t  h i s daugh te r had  i n fo rm ed  h i m  tha t  she  had  seen  the  owner o f  the  ska teboard  p l ayi ng  wi th  the  ska teboard  on
the  f l oo r wi th  h i s fee t .  He  a l so  deposed  tha t  h i s f i ancé  had  i n fo rm ed  h i m  o f  d i scussi ons she  had  had  wi th  two  un i den t i f i ed  m em bers o f  the  shopp i ng
m a l l 's cl ean i ng  sta ff ,  one  o f  who  had  apparen t l y to l d  the  ska teboard  owner to  stop  p l ayi ng  wi th  h i s ska teboard .  In  cha racte ri zi ng  the  evi dence  o f  M r.
Drum m ond 's daugh te r and  f i ancé  as go i ng  to  " the  heart  o f  the  p l a i n t i f f 's neg l i gence  cl a i m " ,  the  Court  o f  Appea l  he l d  tha t  the  m ot i on  j udge  "e rred  i n
l aw by adm i t t i ng  tha t  hearsay evi dence" ,  and  cau t i oned  m ot i on  j udges i n  the  fo l l owi ng  te rm s:

" If  the  evi dence  on  i n fo rmat i on  and  be l i e f  i n  an  a f f i davi t  goes to  a  fundamenta l  con tested  aspect  o f  the  summary judgment mo t i on ,  the  mot i on  judge
shou l d  f i rst  de te rmi ne  w he the r the  evi dence  w ou l d  be  admi ssi b l e  under the  ru l es govern i ng  admi ssi b i l i ty a t  t ri a l .  If  the  evi dence  mee ts those  cri te ri a ,  i t
i s admi ssi b l e  on  the  mot i on .  If  the  evi dence  does no t  mee t the  cri te ri a  fo r admi ssi b i l i ty a t  t ri a l ,  the  onus shou l d  fa l l  on  the  pa rty p ro f fe ri ng  the
evi dence  to  just i fy some expansi on  o f  the  ru l es govern i ng  admi ssi b i l i ty i n  the  con text  o f  the  mot i on ."

Here ,  the  m ot i on  j udge  fa i l ed  to  o ffe r any exp l ana t i on  as to  why h i s daugh te r o r f i ancé  cou l d  no t  have  sworn  the i r own  a ff i davi ts.

T he  Court  o f  Appea l 's deci si on  i n  Drummond  se rves as a  rem i nder tha t  the  ru l es o f  evi dence  do  no t  go  ou t  the  wi ndow on  a  sum m ary j udgm ent m o t i on  –
part i cu l a rl y where  the  evi dence  goes to  the  "heart"  o f  the  cl a i m . Counse l  e l i ci t i ng  evi dence  on  co re ,  con tested  i ssues i n  the  con text  o f  a  sum m ary
j udgm ent m o t i on  shou l d  do  so  th rough  p ri m ary wi tnesses.  I f  the  i n fo rm at i on  i s to  be  i n t roduced  i n to  evi dence  th rough  an  a ff i davi t  based  on
" i n fo rm at i on  and  be l i e f" ,  the  a ff i davi t  shou l d  an t i ci pa te  the  court 's po ten t i a l  concerns wi th  the  qua l i ty o f  th i s evi dence ,  and  p rovi de  a  basi s fo r
j ust i fyi ng  to  the  court  why the  p ri m ary wi tnesses a re  unab l e  to  swear the i r own  a ff i davi ts.

By:  Ian  C.  M a tthews
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