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ARTICLE

Time Keeps Ticking: Implications of the New Undue Delay Framework on Regulatory
Prosecutions

“T i m e l y j ust i ce  i s one  o f  the  ha l l m arks o f  a  f ree  and  dem ocra t i c soci e ty. ”  To  th i s end ,  sect i on  11 (b ) o f  the  Canad i an  Charte r o f  Ri gh ts and
Freedoms gran ts an  accused  pe rson ,  i ncl ud i ng  a  co rpo ra t i on ,  the  ri gh t  “to  be  t ri ed  wi th i n  a  reasonab l e  t i m e” and  sect i on  24 (1 ) o f  the  Charte r pe rm i ts a
court  to  stay p roceed i ngs aga i nst  an  accused  whose  sect i on  11 (b ) Charte r ri gh t  has been  i n f ri nged  due  to  un reasonab l e  de l ay.

In  i ts 2016  deci si on  i n  R. v.  Jo rdan,  2016  SCC 27  (“Jordan ”),  the  Suprem e Court  o f  Canada  d i rected  Canad i an  courts to  app l y a  new ana l yt i ca l
f ram ework when  de te rm i n i ng  whe the r a  de l ay warran ts a  stay o f  p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r.  Al though  Jordan  i nvo l ved  a  cri m i na l
p rosecu t i on ,  the  app l i cab i l i ty o f  the  new ana l yt i ca l  f ram ework to  “quasi -cri m i na l ” o r regu l a to ry p rosecu t i ons m ay be  o f  i n te rest  to  pe rsons opera t i ng  i n
the  regu l a to ry envi ronm ent.

The Pre-Jordan Framework

Pri o r to  Jordan ,  Canad i an  courts we i ghed  and  consi de red  a  num ber o f  facto rs (i .e .  the  l eng th  o f  the  de l ay,  wa i ve r o f  t i m e  pe ri ods,  reasons fo r the  de l ay,
and  p re j ud i ce  to  the  accused) when  de te rm i n i ng  whe the r a  de l ay warran ted  a  stay o f  p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r. Un fo rtuna te l y,
however,  th i s ana l yt i ca l  f ram ework l ed  to  unpred i ctab l e  resu l ts and  d i d  no t  encourage  pa rt i ci pan ts i n  the  j ust i ce  system  to  take  p reven ta t i ve  m easures to
address i ne ff i ci en t  p ract i ces and  resourci ng  p rob l em s. Fu rthe rm ore ,  under the  p re -Jordan  f ram ework,  a  co rpo ra te  accused  cou l d  on l y ob ta i n  a  stay o f
p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r i f  i t  cou l d  p rove  tha t  i ts fa i r t ri a l  i n te rest  had  been  “i rrem ed i ab l y p re j ud i ced ” by a  de l ay.  Pract i ca l l y,  th i s
m ean t tha t  a  co rpo ra te  accused  cou l d  on l y ob ta i n  a  stay o f  p roceed i ngs i f  i t  cou l d  estab l i sh  tha t  the  de l ay i m pa i red  i ts ab i l i ty to  m ake  fu l l  answer and
de fence .

The Jordan Framework

In  Jordan ,  the  Suprem e Court  o f  Canada  estab l i shed  the  fo l l owi ng  th ree -pa rt  ana l yt i ca l  f ram ework fo r de te rm i n i ng  whe the r a  de l ay warran ts a  stay o f
p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r:

Pa rt  1  — T here  i s a  t i m e  ce i l i ng  beyond  wh i ch  de l ay becom es p resum pt i ve l y un reasonab l e  and  warran ts a  stay o f  p roceed i ngs.  T he  p resum pt i ve  t i m e
ce i l i ng  i s 18  m on ths f rom  the  l ayi ng  o f  cha rges to  the  end  o f  t ri a l  fo r cases t ri ed  i n  a  p rovi nci a l  cou rt ,  and  30  m on ths f rom  the  l ayi ng  o f  cha rges to  the
end  o f  t ri a l  fo r cases t ri ed  i n  a  superi o r cou rt  (o r cases t ri ed  i n  a  p rovi nci a l  cou rt  a f te r a  p re l i m i na ry i nqu i ry).  De l ay tha t  i s a t t ri bu tab l e  to ,  o r wa i ved  by,
the  de fence  does no t  coun t  towards the  t i m e  ce i l i ng .  However,  i nst i tu t i ona l  de l ay tha t  i s no t  the  fau l t  o f  the  Crown does coun t  toward  the  t i m e  ce i l i ng .

Part  2  — When  the  p resum pt i ve  t i m e  ce i l i ng  i s exceeded ,  i t  i s au tom at i ca l l y p resum ed tha t  the  de l ay i s un reasonab l e  and  warran ts a  stay o f
p roceed i ngs.  T he  Crown m ay on l y rebu t  th i s p resum pt i on  by estab l i sh i ng  one  o f  the  fo l l owi ng  excep t i ona l  ci rcum stances:

1.  A d i scre te  even t  occu rred  tha t  was reasonab l y un fo reseen  and  reasonab l y unavo i dab l e  (such  as an  i l l ness o r unexpected  even t  a t  t ri a l ).  T he  de l ay
a t t ri bu tab l e  to  such  an  even t  i s sub tracted  f rom  the  to ta l  de l ay.

2.  T he  case  was pa rt i cu l a rl y com p l ex i n  tha t  the  na tu re  o f  the  evi dence  o r the  na tu re  o f  the  i ssues requ i red  an  i no rd i na te  am oun t o f  t ri a l  t i m e  o r
p repara t i on  t i m e .

Where  the  Crown canno t  rebu t  the  p resum pt i on  o f  un reasonab l eness,  the  p roceed i ngs aga i nst  the  accused  m ust  be  stayed .

Part  3  — When  the  p resum pt i ve  t i m e  ce i l i ng  has no t  been  exceeded ,  an  accused  m ay estab l i sh  tha t  the  de l ay i s un reasonab l e  and  warran ts a  stay o f
p roceed i ngs by showi ng  tha t :

1.  the  de fence  took m ean i ng fu l  steps tha t  dem onstra te  a  susta i ned  e ffo rt  to  exped i te  the  p roceed i ngs;  and

2.  the  case  took m arked l y l onger than  i t  reasonab l y shou l d  have .

Where  charges were  l a i d  p re -Jordan ,  the  app l i ca t i on  o f  the  f ram ework se t  ou t  above  m ust  take  i n to  accoun t  whe the r the  pa rt i es j ust i f i ab l y re l i ed  on  the
pre -Jordan  sta te  o f  the  l aw.

The Implicat ions of Jordan

In  the  t i m e  tha t  has e l apsed  si nce  Jordan  was re l eased  i n  2016 ,  Canad i an  courts have  con f i rm ed  tha t  the  Jordan  f ram ework app l i es to  de te rm i n i ng
whe the r a  de l ay i n  a  “quasi -cri m i na l ” o r regu l a to ry p rosecu t i on  warran ts a  stay o f  p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r.  T hey have  a l so
con f i rm ed  tha t  the  Jordan  f ram ework app l i es equa l l y to  an  i nd i vi dua l  accused  and  a  co rpo ra te  accused  and  tha t  a  co rpo ra te  accused  no  l onger has to
p rove  “i rrem ed i ab l e  p re j ud i ce ” to  ob ta i n  a  stay o f  p roceed i ngs. T he  p ract i ca l  i m p l i ca t i ons o f  th i s a re  th ree -fo l d .

Fi rst ,  i f  the  p resum pt i ve  t i m e  ce i l i ng  has been  b reached ,  i t  wi l l  l i ke l y be  easi e r fo r an  i nd i vi dua l  o r a  co rpo ra t i on  charged  wi th  a  regu l a to ry o ffence  to
ob ta i n  a  stay o f  p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r.  Converse l y,  i f  the  p resum pt i ve  t i m e  ce i l i ng  has no t  been  b reached ,  i t  wi l l  l i ke l y be
m ore  d i ff i cu l t  fo r an  i nd i vi dua l  o r a  co rpo ra t i on  charged  wi th  a  regu l a to ry o ffence  to  ob ta i n  a  stay o f  p roceed i ngs under sect i on  24 (1 ) o f  the  Charte r.

Second ,  the  exi stence  o f  p resum pt i ve  t i m e  ce i l i ngs m ay cause  a l l  regu l a to ry cases to  reg ress towards th i s l eve l  o f  de l ay.  Crown p rosecu to rs wi l l  l i ke l y be
fo rced  to  d i rect  the i r resources towards ensuri ng  tha t  m ore  com p l ex regu l a to ry p roceed i ngs a re  heard  wi th i n  the  18  o r 30  m on th  t i m e  l i m i t .  T h i s i n  tu rn
cou l d  resu l t  i n  fewer resources be i ng  ava i l ab l e  fo r m ore  st ra i gh t fo rward  regu l a to ry p roceed i ngs.

T h i rd ,  the  exi stence  o f  p resum pt i ve  t i m e  ce i l i ngs m ay fo rce  the  Crown to  o rgan i ze  d i scl osu re  i n  advance  o f  the  se rvi ce  o f  a  sum m ons,  m ove  m atte rs
m ore  qu i ckl y toward  p re -t ri a l  con fe rences,  and  se t  ea rl y t ri a l  da tes.

As a  f i na l  m a tte r,  i t  i s i m portan t  to  no te  tha t  the  ri gh ts guaran teed  by s.11 (b ) o f  the  Charte r wi l l  on l y be  ava i l ab l e  to  pe rsons “charged” wi th  payi ng
adm i n i st ra t i ve  m one ta ry pena l t i es ("AM Ps" ) i f  the  am oun t o f  the  AM Ps i s so  l a rge  tha t  the  AM Ps appear to  be  i m posed  fo r the  pu rpose  o f  red ressi ng  a
wrong  done  to  soci e ty a t  l a rge  ra the r than  fo r the  pu rpose  o f  de te rri ng  non-com p l i ance  wi th i n  a  l i m i ted  sphere  o f  regu l a ted  act i vi ty.  In  th i s regard ,

1

2

3 

4

5

6

7 



anyone  who  has been  charged  wi th  a  regu l a to ry o ffence ,  o r who  has rece i ved  no t i ce  o f  AM Ps, wou l d  be  we l l  advi sed  to  seek l ega l  advi ce  a t  the  ea rl i est
opportun i ty.
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