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Such  con tracts m ust  be  d ra f ted  wi th  ca re .

 

T he  Québec Superi o r Court ,  i n  Vi ssa  c AECOM Consu l tan ts Inc.  (“AECOM”),  has recen t l y m ade  a  ru l i ng  on  ce rta i n  consequences f l owi ng  f rom  f i xed -
te rm  em p l oym ent con tracts.

Cl aud i o  Vi ssa  had  worked  fo r AECOM  fo r p ract i ca l l y the  who l e  o f  h i s act i ve  l i fe ,  f rom  1973  to  2013 .  When  he  reached  65  years o f  age  i n  2008 ,  he  was
ob l i ged  to  wi thd raw f rom  the  com pany as a  shareho l de r.  He  had  no  pa rt i cu l a r desi re  to  re t i re ,  however,  and  so  AECOM  was a fra i d  tha t  he  m i gh t  o ffe r h i s
se rvi ces to  com pet i to rs i f  he  l e f t  the  com pany.

T he  pa rt i es the re fo re  en te red  i n to  a  f i ve -year con tract ,  extend i ng  f rom  h i s b i rthday on  Apri l  1 ,  2008  to  Apri l  1 ,  2013 .  Be fo re  the  exp i ry o f  tha t  i n i t i a l
te rm , the  pa rt i es ag reed  on  a  few extensi ons,  va ryi ng  f rom  one  to  two  m on ths,  and  exp i ri ng  on  Decem ber 20 ,  2013 .  When  the  sp ri ng  o f  2013  cam e
around ,  the  pa rt i es,  fo resee i ng  the  exp i ra t i on  o f  the  con tract ,  a t tem pted  unsuccessfu l l y to  renego t i a te  i ts renewa l .

Vi ssa  l e f t  the  com pany on  Decem ber 20 ,  2013  and  u l t i m a te l y concl uded  a  si m p l e  con tract  fo r se rvi ces wi th  AECOM  on  M ay 1 ,  2014 .

Ten  days a f te r re tu rn i ng  f rom  perfo rm i ng  an  assi gnm ent ab road  fo r AECOM , i n  m i d -M ay 2014 ,  Vi ssa  se rved  a  dem and  l e t te r on  the  com pany,  cl a i m i ng
$1 ,400 ,000 ,  i .e . ,  40  m on ths o f  com pensa t i on  i n  l i eu  o f  no t i ce  (one  m on th  fo r each  year o f  se rvi ce ).  AECOM  then  suspended  the  con tract  fo r se rvi ces
i nde f i n i te l y,  fo r b reach  o f  t rust .

I t  m ust  be  sa i d  tha t  Vi ssa ’s i n i t i a l  cl a i m , i n  add i t i on  to  be i ng  ca tastroph i c as regards h i s re l a t i onsh i p  wi th  AECOM , was g rossl y exaggera ted  and  wen t
beyond  anyth i ng  tha t  cou l d  have  been  pe rm i t ted  by the  case  l aw, havi ng  regard  to  h i s yea rs o f  se rvi ce ,  h i s age  and  h i s posi t i on  i n  the  com pany.  In  h i s
l awsu i t ,  Vi ssa  cl a i m ed  $700 ,000  (i .e . ,  two  years’ sa l a ry),  p l us $50 ,000  fo r abuse  o f  ri gh ts du ri ng  h i s em p l oym ent and  ano the r $50 ,000  fo r abusi ve
breach  o f  h i s con tract  fo r se rvi ces.

Vi ssa  l ost ,  on  eve ry head  o f  dam ages cl a i m ed .

T he  j udge  f i rst  focused  on  the  na tu re  o f  a  f i xed -te rm  con tract ,  be i ng  a  con tract  wi th  an  exp i ry,  speci fyi ng  e i the r an  ext i nct i ve  te rm  o r a  reso l u to ry
cond i t i on .  In  th i s case ,  an  ext i nct i ve  te rm  had  been  st i pu l a ted .  I t  m ust  be  rem em bered  tha t  a  reso l u to ry cond i t i on  accom p l i shes the  sam e purpose ,
p rovi d i ng ,  fo r exam p l e ,  fo r the  te rm i na t i on  o f  a  p ro j ect  whose  da te  o f  com p l e t i on  i s uncerta i n  when  the  con tract  i s concl uded .  No  speci f i c da te  i s
needed  to  de te rm i ne  the  “te rm ”.

T he  j udge  then  reca l l ed  tha t  i t  i s qu i te  p roper to  concl ude  a  f i xed -te rm  con tract ,  p rovi ded  tha t  i t  i s [ t ransl a t i on ]  “cl ea r and  tha t  the  te rm  i s p rovi ded  fo r
unequ i voca l l y”,  ci t i ng  on  tha t  po i n t  the  recen t  ho l d i ngs o f  the  Court  o f  Appea l  o f  Québec i n  Commi ssi on  des no rmes du  t rava i l  c IEC Ho l den  Inc.  (“IEC
Ho l den ”).

T he  IEC Ho l den deci si on  had  caused  som ewhat o f  a  st i r by se t t i ng  asi de  a  se ri es o f  f i xed -te rm  agreem ents,  cha racte ri zi ng  them  ra the r as i nde te rm i na te -
te rm  con tracts.  T he  j udge  deci d i ng  AECOM the re fo re  m ade  the  fo l l owi ng  necessary d i st i nct i on .

In  IEC Ho l den,  the  successi on  o f  f i xed -te rm  con tracts and  the  su rround i ng  ci rcum stances l ed  the  Court  o f  Appea l  to  concl ude  tha t  the  pa rt i es’ actua l
i n ten t i on  was to  en te r i n to  i nde te rm i na te -te rm  con tracts.  I t  m ust  no t  be  concl uded ,  however,  tha t  any renewa l  o f  a  f i xed -te rm  con tract  au tom at i ca l l y
t ransfo rm s i t  i n to  an  ag reem ent wi th  an  i nde te rm i na te  te rm . In  AECOM,  the  renewa l s,  wh i ch  were  l i m i ted  to  one  to  two  m on ths i n  2013 ,  d i d  no t  l ead
the  j udge  to  deci de  tha t  the  ag reem ent i n  d i spu te  was an  i nde te rm i na te -te rm  con tract .

T ha t  be i ng  sa i d ,  the  j udge  d i d  a l so  re fe r to  the  recen t  deci si on  o f  the  Québec Court  o f  Appea l  i n  Admi n i st ra t i on  po rtua i re  de  Québec c Fo rt i n ,  ho l d i ng
[ t ransl a t i on ] :  “the  com m on i n ten t i on  o f  the  pa rt i es m ust  be  cl ea r and  unequ i voca l  i n  o rde r to  concl ude  tha t  a  con tract  o f  em p l oym ent i s a  f i xed -te rm
agreem ent”,  and  tha t  [ t ransl a t i on ] :  “an  em p l oym ent con tract  i s,  neverthe l ess,  p resum ed to  be  a  con tract  wi th  an  i nde te rm i na te  te rm , un l ess the  con tra ry
i s p roven .”

Such  con tracts m ust  the re fo re  be  d ra f ted  wi th  ca re .  T he  j udge  i n  AECOM based  he rse l f ,  i n  pa rt i cu l a r,  on  the  fact  tha t  Vi ssa ’s em p l oym ent con tract
con ta i ned  no  renewa l  cl ause  o r any p ri o r no t i ce  o r i ndem n i f i ca t i on  cl ause  i n  case  o f  i ts ea rl y te rm i na t i on .  In  fact ,  such  cl auses m ay se rve  as i nd i ca to rs
tha t  the  con tract  i s rea l l y one  fo r an  i nde te rm i na te  te rm .

Accord i ng l y,  i t  i s possi b l e  i n  Québec to  en te r i n to  a  va l i d  and  en fo rceab l e  f i xed -te rm  con tract .  In  p ri nci p l e ,  no  no t i ce  o f  non-renewa l  i s then  requ i red .

Art i cl e  2090  o f  the  Ci vi l  Code  o f  Québec,  however,  does p rovi de  tha t :  “A con tract  o f  em p l oym ent i s taci t l y renewed  fo r an  i nde te rm i na te  te rm  when  the
em p l oyee  con t i nues to  ca rry on  h i s work fo r f i ve  days a f te r the  exp i ry o f  the  te rm , wi thou t  ob j ect i on  f rom  the  em p l oye r. ” One  m ust  ensure  tha t  the
perfo rm ance  o f  the  em p l oyee ’s se rvi ce  actua l l y ends on  the  da te  st i pu l a ted  i n  the  con tract .

Rem em ber,  however,  tha t  where  an  em p l oym ent con tract  i s b reached  by the  em p l oye r wi thou t  a  se ri ous reason ,  dam ages a re  ca l cu l a ted  on  the  basi s o f
the  unexp i red  po rt i on  o f  the  te rm  tha t  st i l l  rem a i ns to  run .  I f  AECOM  had  i n tended  to  te rm i na te  Vi ssa ’s con tract  wi thou t  a  se ri ous reason  a f te r on l y si x
m on ths,  i t  wou l d  have  ri sked  f i nanci a l  exposure  to  fou r and  one-ha l f  yea rs’ rem unera t i on .  Genera l l y speaki ng ,  i t  i s on l y i n  excep t i ona l  ci rcum stances
tha t  a  f i xed -te rm  con tract  fo r m ore  than  one  year wi l l  be  appropri a te .

 
 2017  QCCS 1818 ,  M adam  Just i ce  Chan ta l  Lam arche .  M adam  Just i ce  Lam arche  was appo i n ted  to  the  Superi o r Court  on  Apri l  11 ,  2014 .  She  fo rm erl y
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