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ARTICLE

Share buybacks during COVID-19: Considerations for public companies
T he  Canad i an  and  g l oba l  f i nanci a l  m arke ts a re  wi tnessi ng  unpreceden ted  l eve l s o f  se l l -o ff  and  vo l a t i l i ty i n  the  face  o f  the  COVID-19  pandem i c.  As we
reported  i n  ou r ea rl i e r a rt i cl e,  Canad i an  regu l a to rs and  exchanges have  i n t roduced  num erous m easures to  m i t i ga te  m arke t  d i srup t i ons,  i ncl ud i ng
report i ng  dead l i ne  extensi ons and  ra i si ng  l i m i ts on  da i l y t rad i ng  vo l um e. As Canad i an  pub l i c com pan i es approach  the i r f i rst  cycl e  o f  quarte rl y b l ackou t
pe ri ods,  they wi l l  need  to  consi de r a  num ber o f  i ssues re l a t i ng  to  i m p l em ent i ng  share  buybacks.  In  som e cases,  i ssuers have  e l ected  to  e i the r
i m p l em ent a  share  buyback p rog ram  o r,  where  such  a  p rog ram  a l ready exi sts,  acce l e ra te  the i r pu rchases i n  l i gh t  o f  depressed  share  p ri ces.  In  o the r
cases,  i ssuers have  op ted  to  suspend  o r te rm i na te  the i r exi st i ng  p rog ram s to  p rese rve  cap i ta l  i n  l i gh t  o f  the  t rem endous m arke t  vo l a t i l i ty and  econom i c
uncerta i n ty i n t roduced  by the  COVID-19  pandem i c.  T h i s a rt i cl e  addresses som e o f  the  p ri nci pa l  l ega l  consi de ra t i ons associ a ted  wi th  i n i t i a t i ng  o r
chang i ng  the  scope  o f  a  sha re  buyback p rog ram  i n  Canada ,  i ncl ud i ng :

Norm a l  cou rse  i ssuer b i ds & pu rchase  l i m i ta t i ons

Constra i n ts i m posed  by be i ng  i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on

Au tom at i c securi t i es pu rchase  p l ans

Am endm ents and  suspensi ons

Corpora te  l aw consi de ra t i ons

Normal course issuer bids & purchase limitations

Under app l i cab l e  securi t i es l aws i n  Canada ,  i ssuers seeki ng  to  buy back the i r p revi ousl y i ssued  shares a re  genera l l y sub j ect  to  the  requ i rem en ts o f
Na t i ona l  Instrum en t 62 -104  –  Take-over B i ds and  Issuer B i ds (NI  62 -104).  However,  NI  62 -104  p rovi des fo r an  exem pt i on  f rom  the  m ore  onerous i ssuer
b i d  requ i rem en ts p rescri bed  under the  i nstrum en t fo r sha re  buybacks m ade  i n  the  no rm a l  cou rse  (no rm a l  cou rse  i ssuer b i ds o r NCIBs),  sub j ect  to  the
ru l es,  by-l aws,  regu l a t i ons,  and  po l i ci es o f  a  desi gna ted  exchange  o r pub l i shed  m arke t  such  as the  Toron to  Stock Exchange  (T SX),  NEO Exchange  o r
the  T SX Ven tu re  Exchange .

A l though  the  app l i cab l e  stock exchange  ru l es fo r e ffect i ng  share  buybacks under the  NCIB reg i m e  a re  fa r m ore  st ream l i ned  than  wha t  i s o the rwi se
requ i red  under NI  62 -104  fo r i ssuer b i ds,  the  T SX and  o the r desi gna ted  exchanges do  en fo rce  vo l um e l i m i ta t i ons on  the  aggrega te  am oun t tha t  m ay be
purchased  by i ssuers under the i r NCIB p rog ram s wh i ch  can  m ake  th i s fo rm  o f  sha re  buyback l ess pa l a tab l e  fo r com pan i es l ooki ng  to  buy back m ore
shares than  wha t  the  app l i cab l e  stock exchange  ru l es pe rm i t .  T he  T SX Com pany M anua l ,  fo r exam p l e ,  on l y pe rm i ts co rpo ra te  i ssuers to  pu rchase ,  on
any t rad i ng  day du ri ng  the  te rm  o f  an  NCIB, up  to  the  g rea te r o f  (i ) 25  pe r cen t  o f  the  ave rage  da i l y t rad i ng  vo l um e o f  the  securi t i es o f  tha t  cl ass;  and
(i i ) 1 ,000  securi t i es pe r day (the  Da i l y L i m i ta t i on ),  sub j ect  to  the  use  o f  the  b l ock t rade  excep t i on  wh i ch  m ay on l y be  re l i ed  upon  by an  i ssuer once  pe r
ca l endar week.  T he  ru l es a l so  restri ct  l i sted  i ssuers f rom  purchasi ng  m ore  than  the  g rea te r o f  (y) 5  pe r cen t  o f  the i r i ssued  and  ou tstand i ng  securi t i es o f
a  cl ass,  o r (z) 10  pe r cen t  o f  the i r pub l i c f l oa t ,  ove r the  12 -m on th  te rm  o f  the  NCIB p rog ram  (the  Annua l  L i m i ta t i on ).

In  response  to  COVID-19 ,  the  T SX recen t l y i ssued  tem pora ry re l i e f fo r the  pe ri od  be tween  M arch  23 ,  2020  and  June  30 ,  2020 ,  i ncreasi ng  the  Da i l y
L i m i ta t i on  to  pe rm i t  pu rchases o f  up  to  50  pe r cen t  o f  the  ave rage  da i l y t rad i ng  vo l um e o f  the  l i sted  securi t i es o f  tha t  cl ass on  any g i ven  t rad i ng  day.
T h i s re l i e f  app l i es to  bo th  exi st i ng  NCIBs and  those  tha t  a re  renewed  o r l aunched  du ri ng  th i s pe ri od .  T he  tem pora ry re l i e f  g ran ted  by the  T SX d i d  no t ,
however,  m od i fy the  Annua l  L i m i ta t i on  and  so  i ssuers l ooki ng  to  take  advan tage  o f  the  depressed  stock p ri ces to  pu rchase  a  g rea te r num ber o f  sha res
than  wha t  i s o the rwi se  pe rm i t ted  under the  ru l es o f  the  app l i cab l e  stock exchange  wi l l  need  to  i nstead  exp l o re  undertaki ng  a  substan t i a l  i ssuer b i d
pursuan t  to  the  m ore  onerous requ i rem en ts p rovi ded  fo r under NI  62 -104 .

Constraints imposed by being in possession of material undisclosed information

Whi l e  stock exchanges have  d i ffe ren t  ru l es app l i cab l e  to  NCIBs,  i ssuers a re  genera l l y p roh i b i ted  f rom  l aunch i ng  an  NCIB p rog ram  o r m aki ng  pu rchases
wh i l e  i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .  T he  T SX Com pany M anua l ,  fo r exam p l e ,  exp ressl y p roh i b i ts l i sted  i ssuers f rom  purchasi ng  any
o f  the i r secu ri t i es under an  NCIB p rog ram  when  and  i f  they a re  i n  possessi on  o f  m a te ri a l  i n fo rm at i on  tha t  has no t  been  pub l i cl y d i ssem i na ted .  As a
resu l t ,  i n  t i m es o f  m arke t  uncerta i n ty,  i ssuers l ooki ng  to  i n i t i a te  o r m ake  use  o f  an  exi st i ng  NCIB p rog ram  shou l d  ca re fu l l y f i rst  eva l ua te  whe the r they a re
i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .  In  the  cu rren t  ci rcum stances,  however,  the  assessm ent o f  m a te ri a l i ty m ay be  especi a l l y cha l l eng i ng
fo r m any i ssuers as the  u l t i m a te  i m pact  o f  COVID-19  i s unknown and  the  d i rect i ves i ssued  by governm ent o ff i ci a l s a re  rap i d l y chang i ng ,  wh i ch  m ay have
adverse  and  unexpected  i m pacts on  the  busi ness and  opera t i ons o f  an  i ssuer.  In  add i t i on ,  i ssuers re l yi ng  on  the  Canad i an  Securi t i es Adm i n i st ra to rs’
recen t l y pub l i shed  tem pora ry re l i e f  to  de l ay the  requ i rem en t o f  f i l i ng  annua l  o r i n te ri m  f i nanci a l  sta tem en ts,  re l a ted  M D&A and  annua l  i n fo rm at i on
fo rm s,  wi l l  be  exposed  to  g rea te r ri sk fo r com i ng  i n to  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on  i n  advance  o f  a  t rad i t i ona l  b l ackou t  wi ndow, wh i ch
cou l d  p reven t  the  i n i t i a t i on  o r opera t i on  o f  an  NCIB o the r than  th rough  the  use  o f  an  au tom at i c securi t i es pu rchase  p l an .

Automatic securities purchase plans

To overcom e the  cha l l enges associ a ted  wi th  be i ng  p roh i b i ted  f rom  l aunch i ng  o r e ffect i ng  pu rchases under an  NCIB p rog ram  when  i n  possessi on  o f
m ate ri a l  und i scl osed  i n fo rm at i on ,  i ssuers typ i ca l l y en te r i n to  an  au tom at i c securi t i es pu rchase  p l an  (ASPP) a t  the  t i m e  o f  i n i t i a t i ng  the  p rog ram  i n
o rde r to  be  ab l e  to  pu rchase  shares du ri ng  t rad i t i ona l  and  se l f -i m posed  b l ackou t  pe ri ods.  ASPPs p rovi de  p ro tect i on  aga i nst  an t i -m an i pu l a t i on  l i ab i l i ty
re l a t i ng  to  the  m anner,  t i m i ng ,  p ri ce  o r vo l um e o f  a  com pany’s repurchases o f  sha res.  To  i m p l em ent an  ASPP, the  i ssuer and  the  buyi ng  b roke r m ust
en te r i n to  a  fo rm a l  ag reem ent,  wh i ch  m ust  be  p re -cl ea red  by the  app l i cab l e  stock exchange .  T he  ASPP i s a l so  requ i red  to  com p l y wi th  OSC Sta ff
No t i ce  55 -701  –  Automat i c Securi t i es Di sposi t i on  P l ans and  Au tomat i c Securi t i es Purchase  P l ans.

In  o rde r to  en te r i n to  an  ASPP a t  the  t i m e  o f  i n i t i a t i ng  an  NCIB p rog ram  o r du ri ng  i ts te rm , the  i ssuer m ust  no t  be  i n  possessi on  o f  m a te ri a l  und i scl osed
i n fo rm at i on  re l a t i ng  to  i t  o r i ts m a te ri a l  subsi d i a ri es.  S i m i l a r restri ct i ons app l y fo r m aki ng  am endm ents to  the  ASPP o r te rm i na t i ng  i t .  T he  ASPP wi l l
i ncl ude  t rad i ng  pa ram ete rs and  o the r i nstruct i ons a t  the  t i m e  o f  i ts estab l i shm ent tha t  p l ace  restri ct i ons on  the  ab i l i ty o f  the  i ssuer to  va ry,  suspend  o r
te rm i na te  the  p l an  and  tha t  have  the  e ffect  o f  ensuri ng  tha t  the  i ssuer canno t  p ro f i t  f rom  m ate ri a l  und i scl osed  i n fo rm at i on  th rough  a  deci si on  to  va ry,
suspend  o r te rm i na te  the  p l an .

https://www.blg.com/en/insights/2020/04/en/insights/2020/03/csas-response-to-covid19-disruption-to-financial-marke
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ttps://osc.gov.on.ca/en/SecuritiesLaw_sn_20060602_55-701_auto-securities.js


Certa i n  ASPPs con ta i n  t rad i ng  pa ram ete rs app l i cab l e  to  the  en t i re  12 -m on th  te rm  o f  the  NCIB p rog ram , whereas o the rs a re  on l y t ri gge red  du ri ng
quarte rl y and  se l f -i m posed  b l ackou t  pe ri ods fo r the  i ssuer,  l eavi ng  m anagem ent wi th  d i scre t i on  to  d i rect  t rades du ri ng  t rad i t i ona l  t rad i ng  wi ndows. Each
type  o f  p l an  p resen ts i ts un i que  se t  o f  cha l l enges to  navi ga te  du ri ng  a  pandem i c when  i ssuers a re  m ore  suscep t i b l e  to  com i ng  i n to  possessi on  o f
m ate ri a l  und i scl osed  i n fo rm at i on  ea rl i e r than  i n  the  o rd i na ry course .  In  the  case  o f  p l ans wh i ch  vest  the  b roke r wi th  d i scre t i ona ry t rad i ng  au tho ri ty
th roughou t  the  en t i re  te rm  o f  the  NCIB p rog ram , an  i ssuer wi l l  be  unab l e  to  stop  o r acce l e ra te  any pu rchases under the  p l an  when  i n  possessi on  o f
m ate ri a l  i n fo rm at i on  tha t  hasn ’t  been  d i ssem i na ted  to  the  pub l i c.  Where  the  ASPP i s desi gned  to  app l y on l y du ri ng  b l ackou t  pe ri ods,  the  i ssuer wi l l  no t
be  ab l e  to  e ffect  any t rades under the  NCIB when  i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .

Amendments and suspensions

Gi ven  the  cu rren t  econom i c cl i m a te ,  ce rta i n  i ssuers have  am ended  the  te rm s o f  the i r NCIBs and  re l a ted  ASPPs to ,  fo r exam p l e ,  i ncrease  o r decrease
the  num ber o f  secu ri t i es tha t  m ay be  pu rchased  under the  p rog ram s (wh i l e  no t  exceed i ng  the  m axi m um  percen tages d i scussed  ea rl i e r).  Othe rs have
e l ected  to  suspend  pu rchases under the i r p l ans en t i re l y.

Under the  T SX Com pany M anua l ,  i n  cases where  an  i ssuer i s l ooki ng  to  am end  the  te rm s o f  i ts NCIB to  i ncrease  the  num ber o f  secu ri t i es sough t  to  be
purchased  under the  p rog ram , i t  m ay si m p l y f i l e  an  am ended  fo rm  o f  no t i ce  wi th  the  exchange  p rovi ded  tha t  i n  so  do i ng  i t  does exceed  the  Annua l
L i m i ta t i on  and  a t  the  t i m e  o f  m aki ng  such  an  am endm ent i s no t  i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .  Am endm ents to  i ncrease  the  Annua l
L i m i ta t i on  and  Da i l y L i m i ta t i on  a re  a l so  possi b l e  i f  the  num ber o f  i ssued  and  ou tstand i ng  securi t i es wh i ch  a re  the  sub j ect  o f  the  NCIB has i ncreased  by
m ore  than  25  pe r cen t  f rom  the  num ber tha t  was i ssued  and  ou tstand i ng  as a t  the  da te  o f  the  i n i t i a l  no t i ce  f i l ed  wi th  the  exchange .  In  th i s case ,  i ssuers
m ay si m p l y am end  the i r Annua l  L i m i ta t i on  and  Da i l y L i m i ta t i on  based  on  the  num ber o f  i ssued  and  ou tstand i ng  securi t i es a t  the  t i m e  o f  f i l i ng  the
am ended  no t i ce .

Wi th  respect  to  am end i ng  ASPPs to  acce l e ra te  o r suspend  pu rchases,  T SX Sta ff  No t i ce  2016-0001  p rovi des tha t  an  i ssuer i s on l y requ i red  to  i ssue  a
p ress re l ease  announci ng  the  change  when  the  am endm ent to  the  ASPP i s m a te ri a l .  T he  T SX consi de rs a  te rm i na t i on  o r suspensi on  o f  an  ASPP to  be
m ate ri a l  i n fo rm at i on  t ri gge ri ng  the  requ i rem en t to  i ssue  a  p ress re l ease .  Chang i ng  the  t rad i ng  pa ram ete rs o f  an  ASPP i s no t ,  however,  vi ewed  by the
T SX as be i ng  m ate ri a l  un l ess the  pa ram ete rs were  d i scl osed  i n  the  p ress re l ease  announci ng  the  com m encem ent o f  the  NCIB - wh i ch  i s no t  standard
m arke t  p ract i ce  fo r these  p rog ram s. Accord i ng l y,  i ssuers seeki ng  to  a l te r the  t rad i ng  pa ram ete rs se t  fo rth  i n  the i r ASPPs m ay do  so  wi thou t  t ri gge ri ng  any
pub l i c d i scl osu re  requ i rem en t.

Where  an  i ssuer re ta i ns t rad i ng  au tho ri ty under i ts ASPP ou tsi de  o f  b l ackou t  pe ri ods,  i t  can  e ffect i ve l y suspend  pu rchases under the  NCIB by si m p l y
wi thho l d i ng  t rad i ng  i nstruct i ons to  the  b roke r.  Where ,  however,  the  ASPP p rovi des the  b roke r wi th  t rad i ng  au tho ri ty th roughou t  the  te rm  o f  the  NCIB,
i ssuers a re  genera l l y requ i red  to  i ssue  a  p ress re l ease  announci ng  the  suspensi on  o f  te rm i na t i on  o f  the  ASPP.

Last l y,  and  as d i scussed  ea rl i e r,  an  i ssuer m ay no t  am end  the  te rm s o f  o r te rm i na te  an  ASPP i f  i n  possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .  T h i s
m ay becom e a  si gn i f i can t  concern  fo r ce rta i n  i ssuers go i ng  fo rward  i n  the  face  o f  unexpected  o r p ro l onged  b l ackou t  pe ri ods i n t roduced  by the
com p l exi t i es associ a ted  wi th  the  COVID-19  pandem i c and  wi l l  requ i re  p roact i ve  steps by m anagem ent to  ensure  the  board  o f  d i recto rs’ i n ten t i ons wi th
respect  to  an  act i ve  share  buyback p rog ram  a re  appropri a te l y p rovi ded  fo r under the  i ssuer’s exi st i ng  p l ans i n  advance  o f  m anagem ent com i ng  i n to
possessi on  o f  m a te ri a l  und i scl osed  i n fo rm at i on .

Corporate law considerations

Issuers shou l d  be  aware  tha t  Canad i an  co rpo ra te  l eg i sl a t i on  typ i ca l l y p roh i b i t  buybacks o f  equ i ty securi t i es i f  the re  a re  reasonab l e  g rounds fo r an  i ssuer
to  be l i eve  tha t :

the  co rpo ra t i on  i s,  o r wou l d  a f te r the  paym ent be ,  unab l e  to  pay i ts l i ab i l i t i es as they becom e due ;  and

the  rea l i zab l e  va l ue  o f  the  co rpo ra t i on ’s asse ts wou l d  a f te r the  paym ent be  l ess than  the  aggrega te  o f  i ts l i ab i l i t i es and  sta ted  cap i ta l  o f  a l l  cl asses.

T h i s m eans i f  the  d i recto rs o f  an  i ssuer approve  the  pu rchase  o f  i ts secu ri t i es i n  b reach  o f  these  so l vency tests,  such  d i recto rs m ay be  pe rsona l l y l i ab l e .
Gi ven  the  cu rren t  g l oba l  econom i c tu rm o i l ,  i ssuers shou l d  be  m i nd fu l  o f  the  co rpo ra te  so l vency requ i rem en ts re l a t i ng  to  the i r NCIB p rog ram s as the
e ffects o f  the  COVID-19  pandem i c on  the i r busi ness and  the  g l oba l  econom y m ore  genera l l y con t i nue  to  un fo l d .

Next steps

In  l i gh t  o f  the  num erous l ega l  and  regu l a to ry i m p l i ca t i ons associ a ted  wi th  sha re  buyback p rog ram s i n  Canada ,  you  a re  encouraged  to  d i scuss your
op t i ons wi th  l ega l  counse l  be fo re  p roceed i ng  to  i n i t i a te  o r m ake  am endm ents to  an  exi st i ng  p rog ram . To  f i nd  ou t  how BLG can  he l p ,  p l ease  con tact  the
au tho rs o r a  m em ber o f  BLG’s Cap i ta l  M arke ts Group.

BLG has a l so  crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  i nvestm en t m anagem ent,  l abour and
em p l oym ent,  con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  educa t i on  and  cri m i na l  l aw.
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