
May 02, 2019

ARTICLE

Excessive Absenteeism and Reasonable Accommodation: Where to Draw the Line?
Som e em p l oye rs m ay fee l  caugh t  o ff -guard  when  one  o f  the i r em p l oyees i s absen t  f rom  work fo r l eng thy and  som et i m es repea ted  pe ri ods o f  t i m e ,  owi ng
to  a  m ed i ca l  cond i t i on .  On  the  one  hand ,  m ost  em p l oye rs today a re  we l l  aware  o f  the i r du ty to  accom m odate  em p l oyees wi th  d i sab i l i t i es o f  wha teve r
na tu re .  On  the  o the r hand ,  the  ch ron i c,  i f  no t  excessi ve ,  absences o f  such  em p l oyees can  g i ve  ri se  to  opera t i ona l  d i ff i cu l t i es fo r em p l oye rs,  who
neverthe l ess wi sh  to  com p l y wi th  the i r ob l i ga t i ons.  In  such  ci rcum stances,  em p l oye rs face  a  l ega l  d i l em m a wh i ch  i s no t  easi l y reso l ved :  a t  wha t  po i n t
does an  em p l oyee ’s excessi ve  absen tee i sm  due  to  i l l ness becom e an  excessi ve  constra i n t ,  a l l owi ng  the  em p l oye r to  te rm i na te  the  em p l oyee  fo r
adm i n i st ra t i ve  reasons?

An  overvi ew o f  a  few recen t  a rb i t ra l  awards on  th i s sub j ect  can  he l p  us i den t i fy the  app l i cab l e  p ri nci p l es fo r assi st i ng  em p l oye rs i n  m anag i ng  em p l oyee
absen tee i sm  wh i l e  com p l yi ng  wi th  the i r ob l i ga t i ons.

For exam p l e ,  i nSynd i ca t  de  l a  fonct i on  pub l i que  e t  pa rapub l i que  du  Québec (SFPQ-Fonct i onna i res)c.Gouvernement du  Québec (Mi n i stè re  du  Trava i l ,
de  l ’ Emp l o i  e t  de  l a  So l i da ri té  soci a l e ) (Di ane  Descô teaux)1 ,  a  soci o -econom i c assi stance  o ff i ce r who  was su ffe ri ng  f rom  a  degenera t i ve  l um bar
cond i t i on  had  been  absen t  f rom  work on  num erous occasi ons fo r tha t  reason  si nce  2008 ,  wi thou t  re tu rn i ng  to  he r j ob  fo r pe ri ods g rea te r than  a  few
m onths.  Be tween  2010  and  2015 ,  he r absen tee i sm  ra te  was 79  pe r cen t .  In  January 2015 ,  she  p rovi ded  he r em p l oye r wi th  a  m ed i ca l  ce rt i f i ca te
au tho ri zi ng  he r p rog ressi ve  re tu rn  to  work,  e ffect i ve  January 12 ,  2015 ,  to  be  fo l l owed  by he r re tu rn  to  fu l l -t i m e  em p l oym ent as o f  February 23 ,  2015 .
Wi sh i ng  to  va l i da te  the  em p l oyee ’s f i tness to  work,  the  em p l oye r requ i red  he r to  undergo  m ed i ca l  assessm ents be fo re  resum i ng  he r j ob .  T hose
eva l ua t i ons con f i rm ed  tha t  the  em p l oyee  was f i t  to  re tu rn  to  work p rog ressi ve l y,  wh i l e  exp ressi ng  se ri ous rese rva t i ons abou t  he r sho rt ,  m ed i um  and  l ong-
te rm  p rognosi s,  and  m en t i on i ng  a  si gn i f i can t  ri sk o f  a  re l apse  be fo re  the  end  o f  tha t  yea r.  Re l yi ng  on  those  expert  f i nd i ngs,  the  em p l oye r deci ded  to
te rm i na te  the  em p l oyee ’s em p l oym ent fo r adm i n i st ra t i ve  reasons,  as o f  M ay 1 ,  2015 .  T he  un i on ,  con test i ng  the  te rm i na t i on ,  p roduced  i n  evi dence  two
m ed i ca l  reports i nd i ca t i ng  a  ve ry posi t i ve  p rognosi s,  i f  one  d i scoun ted  the  m agne t i c i m ag i ng  reports f i l ed  i n  the  reco rd .

Con fron ted  wi th  th i s i nconsi stency and  severa l  o the r con trad i ct i ons i n  the  evi dence  subm i t ted  by the  experts fo r the  un i on ,  the  a rb i t ra to r accep ted  the
test i m ony o f  the  em p l oye r’s experts regard i ng  the  em p l oyee ’s p rognosi s and  he r ri sk o f  re l apse .  M oreover,  the  a rb i t ra to r he l d  tha t  the  fact  tha t  the
em p l oye r had  been  ob l i ged  to  red i st ri bu te  the  em p l oyee ’s workl oad  am ong  he r co -worke rs du ri ng  he r absences,  and  the  fact  tha t  i t  had  to  o rgan i ze
re fresher t ra i n i ngs when  she  re tu rned  to  work,  wi thou t  he r reach i ng  the  expected  l eve l  o f  pe rfo rm ance ,  const i tu ted  add i t i ona l  constra i n ts fo r the
em p l oye r.

S i nce  the  em p l oye r was the re fo re  no  l onger ab l e  to  accom m odate  the  em p l oyee  wi thou t  en ta i l i ng  excessi ve  constra i n ts on  i ts opera t i ons,  the  a rb i t ra to r
uphe l d  the  te rm i na t i on .  He  he l d ,  however,  tha t  a l though  the  em p l oye r had  been  en t i t l ed  to  requ i re  tha t  the  em p l oyee  undergo  m ed i ca l  eva l ua t i ons
be fo re  au tho ri zi ng  he r re tu rn  to  work,  the  em p l oyee  shou l d  have  rece i ved  he r fu l l  sa l a ry f rom  the  t i m e  she  was p ronounced  f i t  fo r fu l l -t i m e  work by the
em p l oye r’s experts,  i n  acco rdance  wi th  the  ho l d i ngs o f  the  Suprem e Court  i n  adm i n i st ra t i ve  te rm i na t i on  cases.2

InLo i se l l ec.Soci é té  des a l coo l s du  Québec3 ,  the  em p l oye r te rm i na ted  an  em p l oyee  fo r adm i n i st ra t i ve  reasons under qu i te  d i ffe ren t  ci rcum stances.  T he
em p l oyee  had  an  absen tee i sm  ra te  o f  nearl y 43% be tween  2006  and  Novem ber 2008 ,  and  he r absences were  a l ways j ust i f i ed  by m ed i ca l  ce rt i f i ca tes
enum era t i ng  va ri ous causes,  wi thou t  the  em p l oyee  eve r havi ng  rece i ved  any d i agnosi s o f  any speci f i c m ed i ca l  cond i t i on .  A l a rm ed  by th i s absen tee i sm
ra te ,  wh i ch  i t  deem ed excessi ve ,  the  em p l oye r gave  the  em p l oyee  a  no t i ce  sta t i ng  tha t  an  adm i n i st ra t i ve  revi ew o f  he r absences f rom  work wou l d  take
p l ace  ove r the  ensu i ng  si x m on ths.  Fa r f rom  i m provi ng ,  however,  the  em p l oyee ’s absen tee i sm  ra te  rose  to  54  pe r cen t  du ri ng  those  si x m on ths,  wh i ch
l ed  the  em p l oye r to  te rm i na te  he r em p l oym ent fo r adm i n i st ra t i ve  reasons,  i n  M ay 2009 .

In  do i ng  so ,  the  em p l oye r based  i tse l f ,  am ong  o the r th i ngs,  on  the  op i n i on  o f  an  expert  physi ci an ,  sta t i ng  tha t  the  em p l oyee  was unab l e  to  p rovi de  the
work pe rfo rm ance  expected  fo r the  fo reseeab l e  fu tu re ,  especi a l l y si nce  the  em p l oyee  was no t  su ffe ri ng  f rom  any speci f i c o r d i agnosed  m ed i ca l
cond i t i on  tha t  cou l d  exp l a i n  such  a  h i gh  absen tee i sm  ra te .

In  the  a rb i t ra l  hea ri ng  he l d  a  few years l a te r,  the  em p l oyee  a l l eged  tha t  she  had  su ffe red  f rom  psycho l og i ca l  d i stu rbances tha t  exp l a i ned  he r absences
and  b l am ed  the  em p l oye r fo r havi ng  fa i l ed  to  accom m odate  he r on  tha t  basi s.  T he  a rb i t ra to r ru l ed  tha t  the  evi dence  subm i t ted  to  h i m , i ncl ud i ng  a
l a rge  num ber o f  reports and  sworn  sta tem en ts by m ed i ca l  experts,  d i d  no t  support  tha t  exp l ana t i on .  Wi thou t  any physi ca l  o r psycho l og i ca l  d i sab i l i ty
exp l a i n i ng  the  absences concerned ,  o r any pe rcep t i on  o f  a  hand i cap  on  the  em p l oye r’s pa rt ,  the  em p l oye r had  am p l y fu l f i l l ed  i ts du ty to  accom m odate ,
havi ng  shown pa t i ence  and  havi ng  p roposed  an  adm i n i st ra t i ve  fo l l ow-up  p rocess pe rm i t t i ng  the  em p l oyee  to  reduce  he r absen tee i sm  ra te ,  wh i ch  was
no t  successfu l .  On  those  g rounds,  the  a rb i t ra to r m a i n ta i ned  the  em p l oyee ’s te rm i na t i on .

T hese  deci si ons dem onstra te  tha t  i n  o rde r to  m anage  em p l oyee  absen tee i sm  p roperl y,  em p l oye rs m ust  take  ce rta i n  concre te  steps f rom  the  onse t  o f  any
em p l oyee ’s d i sab i l i ty.  Em p l oye rs m ust  docum ent adequa te l y a l l  pe ri ods o f  absence  o f  the  em p l oyee  i n  quest i on ,  as we l l  as a l l  m easures taken  to
com pensa te  fo r such  absences,  i ncl ud i ng  the  costs and  constra i n ts associ a ted  wi th  such  m easures.  Em p l oye rs wou l d  a l so  be  we l l  advi sed  to  have
m ed i ca l  exam i na t i ons ca rri ed  ou t  on  em p l oyees wi th  h i gh  absen tee i sm  ra tes be fo re  m aki ng  any f i na l  adm i n i st ra t i ve  deci si ons regard i ng  the i r
em p l oym ent.  Em p l oye rs m ust  a l so  ensure  tha t  they pay any em p l oyee  h i s o r he r sa l a ry as soon  as he  o r she  i s decl a red  f i t  to  work and  wi shes to  resum e
h i s o r he r j ob ,  even  i f  the  em p l oye r i s st i l l  awa i t i ng  the  resu l ts o f  expert  exam i na t i ons,  be fo re  m aki ng  en l i gh tened  deci si ons i n  such  cases.

Even  where  em p l oye rs have  fo l l owed  a l l  these  recom m enda t i ons,  i t  rem a i ns vi ta l  tha t  they a l ways check i n to  the  speci f i c si tua t i on  o f  any em p l oyee
who  i s faci ng  a  hea l th -re l a ted  p rob l em  tha t  t ri gge rs num erous absences f rom  work,  i n  o rde r to  m ake  su re  tha t  they have  fu l f i l l ed  the i r l ega l  ob l i ga t i ons
towards such  em p l oyees.  Our l abour and  em p l oym ent l aw experts a re  ava i l ab l e  to  he l p  you  assess such  cases and  to  assi st  you  i n  m aki ng  the  best
possi b l e  deci si ons fo r you r busi ness i n  each  and  eve ry one  o f  these  cases.
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