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ARTICLE

It’s not you, it’s me: Termination for Convenience Clauses
Breaki ng  up  a  con tractua l  re l a t i onsh i p  can  be  ha rd  to  do .  Un l ess your con tract  i ncl udes exp ress te rm s tha t  p rovi de  o the rwi se ,  the  on l y way to  te rm i na te
i s by ag reem ent.  A " te rm i na t i on  fo r conven i ence"  cl ause ,  wh i ch  a l l ows a  pa rty to  te rm i na te  the  con tract  wi thou t  cause ,  can  be  a  use fu l  m echan i sm  to
end  a  con tract  and  avo i d  cost l y d i spu tes.  T h i s type  o f  cl ause  has becom e m ore  com m on i n  the  construct i on  i ndustry i n  recen t  yea rs.  However,  i t  i s
cruci a l  tha t  the  te rm i na t i on  fo r conven i ence  cl ause  i ncl ude  cl ea r and  unam b i guous l anguage  tha t  se ts ou t  bo th  how the  cl ause  i s to  be  app l i ed  and
wha t dam ages a re  to  be  pa i d  to  the  o the r pa rty when  i t  i s i nvoked .

Gi ven  the  num ber o f  cases wh i ch  i nvo l ve  d i spu tes ove r te rm i na t i on  fo r conven i ence  cl auses,  these  cl auses a re  no t  a l ways cl ea rl y wri t ten  o r understood .
In  con tract  d i spu tes,  cou rts seek to  en fo rce  and  g i ve  e ffect  to  the  ba rga i n  m ade  be tween  the  pa rt i es.  Genera l l y,  th i s does no t  i ncl ude  i m p l yi ng
add i t i ona l  te rm s,  i n te rp re t i ng  am b i guous l anguage  i n  favour o f  the  pa rty seeki ng  to  re l y on  i t ,  o r expand i ng  ri gh ts beyond  wha t the  con tract  sta tes.
T here fo re ,  the  exp ress l anguage  i ncl uded  i n  a  te rm i na t i on  fo r conven i ence  cl ause  i s cri t i ca l  to  how a  court  wi l l  de te rm i ne  i ts opera t i on .  When  the
l anguage  i s no t  cl ea r,  a  com p l i ca ted  d i spu te  requ i ri ng  a  t ri a l  to  de te rm i ne  the  ou tcom e m ay be  necessary.  T h i s de fea ts the  i n ten t i on  and  u t i l i ty o f  an
easy exi t  cl ause .

Cl ea r l anguage  de ta i l i ng  when  a  te rm i na t i on  fo r conven i ence  cl ause  m ay be  i nvoked  i s key.  Fo r exam p l e ,  the  2016  ve rsi on  o f  the  CCDC-3  Cost  P l us
standard  fo rm  construct i on  con tract  i ncl udes a  te rm i na t i on  fo r conven i ence  cl ause  tha t  en t i t l es an  owner to  te rm i na te  " i f  cond i t i ons a ri se  wh i ch  m ake  i t
necessary" .  T h i s l anguage  m ay i nvi te  the  court  to  assess whe the r the  te rm i na t i on  was actua l l y "necessary" ,  as opposed  to  j ust  be i ng  conven i en t  fo r the
party i nvoki ng  i t .  By com pari son ,  i t  m ay be  p re fe rab l e  to  i ncl ude  a  cl ause  wh i ch  cl ea rl y se ts ou t  tha t  a  pa rty m ay te rm i na te  the  con tract  fo r i ts own
conven i ence ,  a t  any t i m e ,  fo r any reason ,  and  wi thou t  re l i ance  on  a  de fau l t  by the  o the r pa rty.

I t  i s equa l l y i m portan t  to  i ncl ude  cl ea r l anguage  regard i ng  the  dam ages tha t  a re  payab l e  to  the  non-te rm i na t i ng  pa rty upon  a  te rm i na t i on  fo r
conven i ence .  Gi ven  tha t  a  te rm i na t i on  fo r conven i ence  cl ause  does no t  requ i re  a  de fau l t ,  i t  i s on l y l og i ca l  and  fa i r tha t  the  non-te rm i na t i ng  pa rty be
com pensa ted .  Te rm i na t i on  fo r conven i ence  cl auses shou l d  con tem p l a te  payi ng  the  non-te rm i na t i ng  pa rty fo r the  work pe rfo rm ed  up  to  the  da te  o f  the
te rm i na t i on ,  fo r reasonab l e  dem ob i l i za t i on  costs,  and  fo r o the r reasonab l e  costs wh i ch  a ri se  f rom  the  te rm i na t i on  such  as re l a ted  severance  costs.

Whethe r the  non-te rm i na t i ng  pa rty i s en t i t l ed  to  i ts l ost  p ro f i ts fo r the  work i t  wou l d  have  pe rfo rm ed  bu t  fo r the  te rm i na t i on  i s a  m ore  con ten t i ous i ssue
and  i s one  the  pa rt i es shou l d  d i scuss and  ag ree  on  when  the  con tract  i s fo rm ed . In  the  even t  tha t  the  costs payab l e  a t  the  t i m e  o f  te rm i na t i on  a re  no t
cl ea rl y se t  ou t  i n  the  con tract ,  the  court  m ay be  asked  to  deci de .  T h i s can  l ead  to  p ro l onged  l i t i ga t i on  and  l ega l  costs,  wh i ch  the  te rm i na t i on  fo r
conven i ence  cl ause  m ay have  been  i n tended  to  avo i d .

A use fu l  exam p l e  o f  the  i n te rp re ta t i on  o f  these  cl auses p resen ts i tse l f  i n  the  recen t  On ta ri o  Court  o f  Appea l  deci si on  Atos IT So l u t i ons and  Servi ces
GMBH v.  Sap i en t  Canada  Inc. ,  2018  ONCA 374  (CanL I I ).  T hough  d i sag ree i ng  on  o the r i ssues,  the  Court  o f  Appea l  ag reed  wi th  the  t ri a l  j udge ’s
i n te rp re ta t i on  o f  the  te rm i na t i on  fo r conven i ence  cl ause  fo r the  ca l cu l a t i on  o f  dam ages.  In  pa rt i cu l a r,  the  court  he l d  tha t  the  p l a i n  l anguage  o f  the
te rm i na t i on  fo r conven i ence  cl ause  requ i red  the  genera l  con tracto r,  Sap i en t ,  to  pay the  subcon tracto r,  A tos,  fo r the  l ast  m i l estone  p ri o r to  the
te rm i na t i on  even  though  tha t  m i l estone  paym ent had  a l ready been  pa i d .  T he  court  no ted  tha t  the  te rm i na t i on  fo r conven i ence  cl ause  d i d  no t  exp ressl y
sta te  tha t  paym ent fo r the  l ast  m i l estone  was on l y due  i f  i t  had  no t  a l ready been  pa i d .  Accord i ng l y,  the  court  t rea ted  the  re fe renced  m i l estone  paym ent
as be i ng  ag reed  upon  dam ages i n  the  even t  o f  a  te rm i na t i on  fo r conven i ence .

Term i na t i ng  a  con tract  wi thou t  p rovi ng  the  o the r pa rty i s i n  de fau l t  o f  i ts ob l i ga t i ons can  be  a  si gn i f i can t  bene f i t .  To  opera te  as i n tended ,  a  te rm i na t i on
fo r conven i ence  cl ause  m ust  be  d ra f ted  cl ea rl y.  T he  ci rcum stances under wh i ch  i t  m ay be  i nvoked ,  and  the  m easure  o f  com pensa t i on  to  wh i ch  the  non-
te rm i na t i ng  pa rty wi l l  be  en t i t l ed ,  m ust  be  appropri a te l y a rt i cu l a ted .  Fa i l i ng  to  d ra f t  a  te rm i na t i on  fo r conven i ence  cl ause  p roperl y can  resu l t  i n  cost l y
l i t i ga t i on  and  coun te ract  any bene f i t  tha t  was i n tended  when  i t  was i ncl uded  i n  the  con tract .
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