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ARTICLE

Court of Appeal Reinforces Evidentiary Principles of Causation
T he  Court  o f  Appea l  fo r On ta ri o  has re l eased  ano the r deci si on  on  causa t i on  i n  the  con text  o f  a  de l ayed  d i agnosi s case  —Ghi assi  v.  S i ngh.  Wh i l e  the
Court  acknowl edges a t  the  ou tse t  tha t  i t  i s essen t i a l l y a  fact-d ri ven  appea l ,  i t  re i n fo rced  th ree  p ri nci p l es i m portan t  to  p rovi ng  o r de fend i ng  aga i nst  a
f i nd i ng  o f  causa t i on .

Background

T he  case  a ri ses f rom  the  i n fan t  p l a i n t i f f ’s deve l opm ent o f  ke rn i cte rus,  a  neuro l og i ca l  cond i t i on  caused  by a  h i gher than  no rm a l  l eve l  o f  a  waste  p roduct
ca l l ed  b i l i rub i n  i n  the  b l ood .  Hi gh  l eve l s o f  b i l i rub i n  i n  the  b l ood  a re  associ a ted  wi th  j aund i ce  and  po ten t i a l  neu ro l og i ca l  dam age .

In  th i s case ,  the  de fendan t  nu rse  charted  a t  9  p .m . tha t  the  i n fan t  was p i nk and  sl i gh t l y ye l l ow, i nd i ca t i ng  sl i gh t  j aund i ce .  T he  next  m orn i ng  a f te r sh i f t
change  a t  abou t  8 :45  a .m .,  b l ood  tests were  o rde red  con f i rm i ng  the  i n fan t ’s h i gh  b i l i rub i n  l eve l s.  T rea tm en t e ffo rts were  undertaken  a t  tha t  t i m e ,  bu t  i t
was too  l a te  to  avo i d  neuro l og i ca l  dam age .

Short l y a f te r the  12 -day t ri a l  began ,  the  p l a i n t i f fs se t t l ed  the  act i on  wi th  the  seven  de fendan t  physi ci ans,  l eavi ng  the  de fendan t  nu rse  and  hosp i ta l  (the
Hosp i ta l  De fendan ts) as the  on l y de fendan ts a t  t ri a l .  A f te r the  t ri a l ,  the  de fendan t  nu rse  was found  l i ab l e  fo r fa i l i ng  to  report  the  onse t  o f  j aund i ce  to
the  resi den t  ped i a tri ci an .  Wh i l e  the  resi den t  was no t  ca l l ed  to  test i fy,  the  Court  accep ted  tha t  i f  the  resi den t  had  been  i n fo rm ed  o f  the  deve l op i ng
j aund i ce ,  the  resi den t  wou l d  have  o rde red  a  b l ood  test ,  d i agnosed  the  i ncreased  b i l i rub i n  and  t rea ted  i t  i n  t i m e  to  avo i d  the  neuro l og i ca l  de f i ci ts.

T he  appea l  was a rgued  p ri m ari l y on  two  i ssues re l a t i ng  to  causa t i on :  whe the r the re  was enough  evi dence  fo r the  t ri a l  j udge  to  f i nd  tha t  (1 ) the  resi den t
wou l d  have  o rde red  a  b l ood  test  i f  no t i f i ed  by the  nu rse ;  and  (2 ) the  neuro l og i ca l  de f i ci ts wou l d  have  been  avo i ded  i f  t rea tm en t had  been  com m enced
a t  2 :15  a .m .

Court of Appeal Decision

T he  Court  o f  Appea l  uphe l d  the  t ri a l  j udge ’s i n fe rence  o f  wha t  steps the  resi den t  wou l d  have  taken  i f  no t i f i ed  based  on  expert  test i m ony on  wha t  a
com peten t  resi den t  wou l d  have  done  and  the  test i m ony o f  ano the r resi den t  wi th  equ i va l en t  l eve l s o f  knowl edge  and  experi ence .  In  i ts deci si on ,  the
Court  o f  Appea l  concl uded  tha t  th i s resi den t  was ava i l ab l e  to  bo th  the  p l a i n t i f fs and  Hosp i ta l  De fendan ts to  ca l l  as a  wi tness,  suggest i ng  a
responsi b i l i ty on  the  Hosp i ta l  De fendan ts to  ca l l  the  resi den t  i f  they wan ted  to  re l y h i s evi dence .

As pa rt  o f  th i s i ssue ,  the  appe l l an ts a rgued  tha t  l i ab i l i ty shou l d  fa l l  on  the  non-party resi den t .  However,  the  Court  re i n fo rced  i ts ho l d i ng  i n  Sacks v.
Ross,  2017  ONCA 773 (an  appea l  successfu l l y de fended  by BLG),  tha t  neg l i gen t  to rt feasors i n  a  de l ayed  d i agnosi s case  canno t  escape  l i ab i l i ty by
po i n t i ng  the  f i nge r a t  ano the r neg l i gen t  to rt feasor,  whe the r a  de fendan t  o r non-pa rty (Re i n fo rced  Pri nci p l e  #1).  T h i s genera l  p ri nci p l e  wou l d  on l y be
app l i cab l e  to  to rt feasors who  a re  found  to  have  con tri bu ted  to  de l ay wh i l e  the  wi ndow o f  opportun i ty to  t rea t  the  p l a i n t i f f ’s cond i t i on  i s st i l l  open .

On  the  second  i ssue ,  the  Court  had  evi dence  on  whe the r the  neuro l og i ca l  de f i ci ts wou l d  have  been  avo i ded  had  t rea tm en t been  sta rted  a t  9  p .m . o r 12
a .m . However,  the  t ri a l  j udge  found ,  as a  fact ,  tha t  t rea tm en t wou l d  have  been  sta rted  a t  2 :15  the  next  m orn i ng  –  a  t i m e  a t  wh i ch  the re  was no  expert
evi dence  on  the  e ff i cacy o f  t rea tm en t.

T he  Court  o f  Appea l  re j ected  the  appe l l an ts’ a rgum ent tha t  i t  was specu l a t i ve  fo r the  t ri a l  j udge  to  f i nd  tha t  the  neuro l og i ca l  de f i ci ts wou l d  have  been
avo i ded .  Wh i l e  the re  was no  expert  evi dence  regard i ng  t rea tm en t a t  2 :15  a .m .,  the  Court  found  tha t  the  expert  evi dence  regard i ng  t rea tm en t a t  12  a .m .
and  the  factua l  evi dence  m ore  than  supported  th i s i n fe rence .  T he  Court  a l so  re l i ed  on  the  fact  tha t  no  de fence  expert  was ca l l ed  on  causa t i on ,  and  the
i ssue  o f  t rea tm en t a t  2 :15  a .m . was no t  pu t  to  the  p l a i n t i f fs’ expert  on  cross-exam i na t i on .  

T he  Court  re i n fo rced  the  o f ten -ci ted  ho l d i ng  i n  Sne l l  v.  Fa rre l l ,  [1990 ]  2  S.C.R. 311,  tha t  “i n  the  absence  o f  evi dence  to  the  con tra ry by the  de fendan t ,
an  i n fe rence  o f  causa t i on  m ay be  d rawn  a l though  posi t i ve  o r sci en t i f i c p roo f  o f  causa t i on  has no t  been  adduced” (Re i n fo rced  Pri nci p l e  #2).  Of  cou rse ,
such  a  f i nd i ng  i s up  to  the  d i scre t i on  o f  the  t ri a l  j udge  and  i s by no  m eans m anda to ry.

Fi na l l y,  the  Court  h i gh l i gh ted  the  fact  tha t  the  l ack o f  b i l i rub i n  read i ng  a t  2 :15  a .m . — a  read i ng  tha t  cou l d  have  p rovi ded  m ore  ce rta i n ty abou t  the
i m pact  o f  t rea tm en t a t  tha t  t i m e  — i s a  resu l t  o f  the  de fendan t  nu rse ’s own  neg l i gence .  T he  Court  re i n fo rced  i ts p ri o r ho l d i ng  i n  Goodw i n  v.  Ol upona,
2013  ONCA 259 ,  tha t  a  de fendan t  shou l d  no t  be  pe rm i t ted  to  re l y on  the  l ack o f  evi dence  tha t  h i s o r he r own  neg l i gence  p roduced  (Re i n fo rced
Pri nci p l e  #3).  T h i s p ri nci p l e  wou l d  no t  be  enough  to  g round  an  i n fe rence  on  i ts own  — bu t  i n  the  con text  o f  the  t ri a l  j udge ’s o the r f i nd i ngs o f  facts — i t
supported  the  f i nd i ng  o f  such  an  i n fe rence  he re .

The Takeaway

Whi l e  the  l ega l  bu rden  o f  p roo f  fa l l s on  the  p l a i n t i f fs,  de fendan ts re l yi ng  on  a  gap  i n  evi dence  to  de fea t  an  act i on  do  so  a t  the i r own  ri sk.  T ri a l  j udges
have  wi de  d i scre t i on  to  d raw i n fe rences f rom  the  factua l  and  expert  evi dence  to  f i l l  apparen t  gaps i n  evi dence .  Consi de ra t i on  ough t  to  be  g i ven  by
de fendan ts as to  whe the r to  address gaps i n  evi dence  head  on  wi th  the i r own  wi tnesses o r on  cross-exam i na t i on  o f  o the r wi tnesses,  o r to  take  the i r
chances on  the  a rgum ent tha t  the  bu rden  o f  p roo f  has no t  been  m et by the  p l a i n t i f fs.
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