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ARTICLE

Whistleblower Policy Bulletin
T he  On ta ri o  Securi t i es Com m i ssi on 's h i gh l y pub l i ci zed  Wh i st l eb l ower Po l i cy (15 -601) cam e i n to  e ffect  Ju l y 14 ,  2016  a f te r an  extensi ve  com m ent pe ri od
runn i ng  th rough  m uch  o f  2015  and  2016 .

T he  On ta ri o  Securi t i es Com m i ssi on 's (the  "Com m i ssi on" ) h i gh l y pub l i ci zed  Wh i st l eb l ower Po l i cy (15 -601) (the  "Po l i cy" ) cam e i n to  e ffect  Ju l y 14 ,  2016
a f te r an  extensi ve  com m ent pe ri od  runn i ng  th rough  m uch  o f  2015  and  2016 .

A key add i t i on  has been  m ade  to  the  Po l i cy si nce  i t  was re l eased  fo r com m ent.  T he  Po l i cy now re fe rences the  fact  tha t  the  Securi t i es Act,  R.S.O. 1990
c.  S .  5  (the  "Securi t i es Act" ) has been  am ended  to  i ncl ude  a  p rovi si on  wh i ch  (a ) acts to  p ro tect  em p l oyees aga i nst  rep ri sa l  f rom  em p l oye rs,  and  (b )
vo i ds ce rta i n  con tractua l  p rovi si ons wh i ch  m ay p recl ude  o r pu rpo rt  to  p recl ude  wh i st l eb l owers f rom  report i ng .

Fo l l owi ng  the  U.S.  exam p l e  where  the  SEC has had  a  wh i st l eb l ower p rog ram  i n  e ffect  si nce  2010 ,  the  pu rpose  o f  the  Po l i cy i s to  assi st  the  Com m i ssi on
i n  i den t i fyi ng  and  i nvest i ga t i ng  vi o l a t i ons o f  secu ri t i es and /o r de ri va t i ves m i sconduct  by o ffe ri ng  a  f i nanci a l  i ncen t i ve  to  wh i st l eb l owers who  com e
fo rward  and  report  i nstances o f  m i sconduct .  A l so  o f  no te ,  on  June  20 ,  2016 ,  the  Auto ri té  des marchés f i nanci e rs (the  "AM F" ) l aunched  i ts own
wh i st l eb l ower p rog ram . However,  un l i ke  the  U.S.  and  On ta ri o  p rog ram s, the  Québec p rog ram  does no t  o ffe r rewards to  wh i st l eb l owers.

Wi th  the  adven t  o f  the  Po l i cy,  report i ng  i ssuers and  reg i st ran ts shou l d  be  revi ewi ng  and  enhanci ng  com p l i ance  system s i n  o rde r to  foste r a  cu l tu re  o f
i n te rna l  report i ng  o f  m i sconduct .

Who is (in)eligible?

A "wh i st l eb l ower"  i s an  i nd i vi dua l  o r two  o r m ore  i nd i vi dua l s who  p rovi de  vo l un ta ry,  o ri g i na l  i n fo rm at i on  regard i ng  a  vi o l a t i on  o f  secu ri t i es l aw tha t  has
occurred  o r i s abou t  to  occu r.

Som ewhat con trove rsi a l l y,  i nd i vi dua l s com p l i ci t  i n  m i sconduct  m ay st i l l  be  e l i g i b l e  fo r an  award ,  though  the  am oun t o f  the  award  wi l l  l i ke l y be
decreased  and  no  i m m un i ty wi l l  be  p rovi ded  by the  Com m i ssi on .  T hose  who  have  been  cri m i na l l y convi cted  i n  re l a t i on  to  the  i n fo rm at i on  wi l l  no t  be
e l i g i b l e .

A wh i st l eb l ower m ay report  anonym ousl y i f  he  o r she  i s rep resen ted  by a  l awyer and  the  l awyer com p l e tes the  i n fo rm at i on  fo rm . Be fo re  any paym ent o f
a  wh i st l eb l ower award  wi l l  be  m ade  to  an  anonym ous wh i st l eb l ower,  the  Com m i ssi on  wi l l  genera l l y requ i re  the  wh i st l eb l ower to  p rovi de  the  Com m i ssi on
wi th  h i s o r he r i den t i ty,  and  any add i t i ona l  i n fo rm at i on  necessary to  enab l e  the  Com m i ssi on  to  ve ri fy tha t  the  wh i st l eb l ower i s no t  i ne l i g i b l e  fo r a
wh i st l eb l ower award .

In te rna l  o r exte rna l  aud i to rs,  CCOs, d i recto rs,  o ff i ce rs and  i n -house  counse l  (m ore  on  th i s l a te r) m ay be  e l i g i b l e  fo r an  award  i f :

T hey have  a  reasonab l e  basi s to  be l i eve  tha t  the  d i scl osu re  o f  the  i n fo rm at i on  i s necessary to  p reven t  the  sub j ect  o f  the  wh i st l eb l ower subm i ssi on
from  engag i ng  i n  the  conduct  a t  i ssue ;

T hey have  a  reasonab l e  basi s to  be l i eve  the  sub j ect  o f  the  wh i st l eb l ower subm i ssi on  i s engag i ng  i n  conduct  tha t  wi l l  i m pede  an  i nvest i ga t i on ;  o r

120  days have  e l apsed  si nce  they p rovi ded  the  i n fo rm at i on  to  the  en t i ty's aud i t  com m i t tee ,  ch i e f  l ega l  o ff i ce r,  CCO, o r supervi so r.

The Impact on Internal Compliance

T he  po l i cy exp ressl y encourages wh i st l eb l owers who  a re  em p l oyees to  f i rst  report  po ten t i a l  vi o l a t i ons th rough  i n te rna l  channe l s (reports can  and  shou l d
be  m ade  to  com p l i ance ,  i n te rna l  wh i st l eb l ower ho t l i ne ,  CCO, o r an  om budsm an).  However,  the  po l i cy does no t  speci f i ca l l y requ i re  a  wh i st l eb l ower to
m ake  an  i n te rna l  report  as i t  recogn i zes tha t  the re  m ay be  ci rcum stances i n  wh i ch  i t  m ay no t  be  possi b l e  fo r a  wh i st l eb l ower to  report  to  an  i n te rna l
com p l i ance  and  report i ng  m echan i sm .

Report i ng  i ssuers and  reg i st ran ts shou l d  i m m ed i a te l y sta rt  revi ewi ng  and  upda t i ng  po l i ci es and  p rocedures to  i ncl ude  cl ea r p rocesses fo r em p l oyees to
vo i ce  concerns and  a  cl ea r i nd i ca t i on  o f  the  i n te rna l  cha i n  o f  com m and fo r wh i st l eb l owi ng  i n  o rde r to  encourage  i n te rna l  report i ng .  In  add i t i on ,
com pan i es shou l d  ensure  tha t  they deve l op  appropri a te  po l i ci es and  p rocedures su rround i ng  the  i nvest i ga t i on  o f  any i n te rna l  wh i st l eb l owi ng  reports,
wh i ch  i ncl ude  a  consi de ra t i on  o f  whe the r the  i nvest i ga t i on  i s to  be  i n i t i a ted  by,  a t  the  request  o f ,  o r i n  con j unct i on  wi th  i n te rna l  l ega l  counse l  so  as to
m a i n ta i n  p ri vi l ege ,  whe the r exte rna l  counse l  o r fo rensi c accoun tan ts need  to  be  re ta i ned ,  and  u l t i m a te l y whe the r the  m atte r needs to  be  reported  to
the  Com m i ssi on .

A l l  i n te rna l  po l i ci es and  p rocedures shou l d  i ncl ude  exp l i ci t  an t i -re ta l i a t i on  p rovi si ons.  I f  an  em p l oyee  m akes an  i n te rna l  o r an  exte rna l  report ,  the  OSC
expects tha t  em p l oye rs wi l l  no t  d i sci p l i ne ,  dem ote ,  te rm i na te ,  ha rass and /o r re ta l i a te .  A f te r m uch  d i scussi on ,  the  OSC has enshri ned  th i s p ro tect i on  a t
sect i on  121 .5  o f  the  Securi t i es Act.  Repri sa l s by an  em p l oye r aga i nst  an  em p l oyee  i n  ce rta i n  ci rcum stances a re  exp ressl y p roh i b i ted  and  con tractua l
p rovi si ons be tween  em p l oye rs and  em p l oyees tha t  p recl ude  o r pu rpo rt  to  p rocedure  wh i st l eb l owers f rom  report i ng  securi t i es m i sconduct  can  be  vo i ded
by vi rtue  o f  s.  121 .5  o f  the  Securi t i es Act.  T h i s new p rovi si on  m ay be  en fo rced  pu rsuan t  to  sect i ons 122  o r 127  o f  the  Securi t i es Act.

The Award

An "award  e l i g i b l e  ou tcom e"  i s de f i ned  as one  wh i ch  resu l ts i n  the  i m posi t i on  o f  to ta l  m one ta ry sanct i ons o r vo l un ta ry paym ents by one  o r m ore
responden ts i n  the  am oun t o f  $1  m i l l i on  o r m ore .



T he  f i na l  ce i l i ng  on  wh i st l eb l ower awards has i ncreased  si nce  Sta ff 's i n i t i a l  Consu l t i ng  Paper,  bu t  rem a i ned  the  sam e si nce  com m ents cl osed  i n
January 2016 .  T he  award  wi l l  be  a  pe rcen tage  be tween  5  and  15  pe rcen t  o f  the  to ta l  m one ta ry sanct i ons i m posed  up  to  $1 .5  m i l l i on .  However,  i f  the
OSC co l l ects on  these  sanct i ons i n  an  am oun t equa l  o r g rea te r than  $10  m i l l i on ,  the  award  can  be  as h i gh  as $5  m i l l i on .

In  o rde r to  m eri t  an  award ,  the  i n fo rm at i on  subm i t ted  by the  wh i st l eb l ower m ust  be  o ri g i na l ,  o f  h i gh  qua l i ty,  con ta i n  su ff i ci en t  t i m e l y,  speci f i c and
cred i b l e  facts re l a t i ng  to  the  a l l eged  vi o l a t i on ,  and  be  o f  m ean i ng fu l  assi stance  to  Sta ff .  T he  i n fo rm at i on  canno t  be  sub j ect  to  so l i ci to r-cl i en t  p ri vi l ege
or ob ta i ned  i n  connect i on  wi th  p rovi si on  o f  l ega l  advi ce  to  a  cl i en t  o r em p l oye r on  whose  beha l f  the  wh i st l eb l ower acts o r p rovi des se rvi ces.

T he  i n fo rm at i on  m ust  re l a te  to  a  b reach  o f  On ta ri o  securi t i es l aw, the  de f i n i t i on  o f  wh i ch  has been  expanded  to  i ncl ude  the  de f i n i t i on  found  i n  the
Commod i ty Fu tu res Act.

Lawyers as Whistleblowers?

Techn i ca l l y i n -house  counse l  m ay qua l i fy as wh i st l eb l owers under the  po l i cy i f  they m ee t the  excep t i ons se t  ou t  i n  sect i on  15 (2 ) o f  the  Po l i cy.  However,
a  l awyer's con f i den t i a l i ty ob l i ga t i ons under the  Rul es o f  Pro fessi ona l  Conduct  m ean tha t  any wh i st l eb l ower report  m ade  by i n -house  counse l  wou l d
l i ke l y be  i n  b reach  o f  the  Rul es o f  Pro fessi ona l  Conduct.

Conclusion

Ready o r no t ,  th i s Po l i cy wi l l  l i ke l y have  a  p ro found  i m pact  on  the  way i n  wh i ch  reg i st ran ts and  report i ng  i ssuers dea l  wi th  em p l oyee  concerns regard i ng
i n te rna l  con tro l s and  how those  concerns a re  reported  to  regu l a to rs,  i f  need  be .  I t  i s cri t i ca l  fo r reg i st ran ts and  report i ng  i ssuers to  i m p l em ent a  robust
i n te rna l  report i ng  system  wh i ch  encourages and  foste rs em p l oyees to  com e fo rward  to  the  com pany f i rst  i n  o rde r to  a l l ow fo r a  p roact i ve  response  to
po ten t i a l  a reas o f  concern .
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