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ARTICLE

Best Practices for Directors to Limit Personal Liability Under the Oppression Remedy
T he  Suprem e Court  o f  Canada ’s con f i rm s tha t  co rpo ra te  d i recto rs m ay be  he l d  pe rsona l l y l i ab l e  i n  cases o f  oppressi ve  conduct .

T he  Suprem e Court  o f  Canada ’s (“SCC”) deci si on  i n  Wi l son  v A l ha raye ri  con f i rm s tha t  co rpo ra te  d i recto rs,  as opposed  to  the  co rpo ra t i on  i tse l f ,  m ay be
he l d  pe rsona l l y l i ab l e  i n  cases o f  oppressi ve  conduct .  T he  SCC he l d  tha t  the  case  was appropri a te  fo r assi gn i ng  a  pe rsona l  rem edy and  a ff i rm ed  an
order ho l d i ng  two  d i recto rs pe rsona l l y l i ab l e  fo r the  paym ent o f  $648 ,310  to  a  m i no ri ty sha reho l de r.

T h i s no te  sum m ari zes the  deci si on  and  h i gh l i gh ts how d i recto rs m ay p ract i ca l l y avo i d  th i s type  o f  l i ab i l i ty.

Background

From  2005  to  2007 ,  M r.  A l ha raye ri  (“M r.  A”) was the  Presi den t  and  CEO, as we l l  as a  si gn i f i can t  m i no ri ty sha reho l de r and  d i recto r o f  a  com pany (the
“Com pany”) tha t  was i nco rpo ra ted  under the  Canada  Busi ness Corpora t i ons Act  (“CBCA”).  T he  Com pany was experi enci ng  f i nanci a l  d i f f i cu l t i es and
began  nego t i a t i ons i n  o rde r to  m erge  wi th  ano the r en t i ty (the  “Buyer”).  Duri ng  these  nego t i a t i ons,  M r.  A en te red  i n to  d i scussi ons and  si gned  an
agreem ent wi th  the  Buyer to  se l l  som e o f  M r.  A’s own  com m on shares o f  the  Com pany.  T he  board  o f  d i recto rs o f  the  Com pany (the  “Board ”) l ea rned  o f
M r.  A’s p roposed  sa l e  and  M r.  A u l t i m a te l y resi gned  f rom  h i s posi t i on  as Presi den t  and  CEO and  d i recto r.  M r.  A was rep l aced  as Presi den t  and  CEO by
M r.  Wi l son  (“M r.  W”),  who  a l so  i nd i rect l y owned  p re fe rred  shares o f  the  Com pany.

Af te r M r.  A’s resi gna t i on ,  the  Board  sough t  to  address the  Com pany’s con t i nu i ng  f i nanci a l  d i f f i cu l t i es by i ssu i ng  a  p ri va te  p l acem ent to  ce rta i n  exi st i ng
com m on shareho l de rs.  T he  p ri va te  p l acem ent had  the  e ffect  o f  substan t i a l l y d i l u t i ng  the  shareho l d i ngs o f  any com m on shareho l de r who  d i d  no t
pa rt i ci pa te  i n  i t .

Be fo re  i ssu i ng  the  p ri va te  p l acem ent,  the  Board  acce l e ra ted  the  conversi on  o f  the  p re fe rred  shares owned  by M r.  W i n to  com m on shares.  T he
conversi on  was com p l e ted  desp i te  doub ts exp ressed  by the  aud i to rs tha t  the  requ i si te  f i nanci a l  tests had  been  m et.  A t  the  sam e t i m e , the  Board  re fused
to  convert  M r.  A’s p re fe rred  shares i n to  com m on shares,  even  though  those  shares m et the  requ i si te  f i nanci a l  tests.  As a  resu l t ,  M r.  A cou l d  no t
pa rt i ci pa te  i n  the  p ri va te  p l acem ent and  h i s com m on shareho l d i ng  was substan t i a l l y d i l u ted .

M r.  A f i l ed  an  app l i ca t i on  under Sect i on  241  o f  the  CBCA seeki ng  re l i e f  f rom  oppressi on  aga i nst  fou r o f  the  Com pany’s d i recto rs,  i ncl ud i ng  M r.  W and
M r.  B l ack (“M r.  B”),  who  was ano the r sha reho l de r and  the  cha i rpe rson  o f  the  aud i t  com m i t tee .  Im portan t l y,  the  aud i t  com m i t tee  was on l y com pri sed  o f
M r.  W and  M r.  B .

T he  t ri a l  j udge  found  tha t  oppressi ve  conduct  d i d  occu r and  he l d  tha t  M r.  W and  M r.  B  had  used  the i r i n f l uence  as the  on l y m em bers o f  the  aud i t
com m i t tee  to  advoca te  aga i nst  the  conversi on  o f  M r.  A’s p re fe rred  shares.  M r.  W and  M r.  B  (bu t  no t  the  o the r two  d i recto rs) were  found  pe rsona l l y l i ab l e
to  pay dam ages to  M r.  A .

T he  SCC uphe l d  the  deci si on  o f  the  t ri a l  j udge  and  found  tha t  the  i m posi t i on  o f  pe rsona l  l i ab i l i ty aga i nst  M r.  W and  M r.  B  was a  fa i r way o f  rect i fyi ng
the  oppressi on  M r.  A had  su ffe red .  T he  SCC a l so  a ff i rm ed  the  Québec Court  o f  Appea l  deci si on  ho l d i ng  M r.  W and  M r.  B  pe rsona l l y l i ab l e  fo r the
paym ent o f  dam ages susta i ned  by M r.  A .

SCC Decision

In  i ts reasons,  the  SCC decl i ned  to  l i m i t  a  d i recto r’s pe rsona l  l i ab i l i ty to  the  t rad i t i ona l  p ri nci p l es a t  com m on l aw, nam e l y,  bad  fa i th  and  usi ng  the
corpo ra t i on  to  advance  pe rsona l  i n te rest .

T he  SCC a l so  con f i rm ed  the  two-p ronged  test  fo r the  de te rm i na t i on  o f  pe rsona l  l i ab i l i ty o f  d i recto rs under the  CBCA se t  ou t  by the  On ta ri o  Court  o f
Appea l  i n  Budd  v.  Gen tra  Inc.  (“Budd ”).  Under Budd ,  the  f i rst  p rong  requ i res tha t  the  oppressi ve  conduct  be  p roperl y a t t ri bu tab l e  to  the  d i recto r
because  he  o r she  was i m p l i ca ted  i n  the  oppressi on .  T he  second  p rong  requ i res tha t  the  i m posi t i on  o f  pe rsona l  l i ab i l i ty be  a  f i t  rem edy i n  a l l  the
ci rcum stances.

Because  “f i tness” i s an  unde f i ned  concep t ,  the  SCC d i st i l l ed  fou r genera l  p ri nci p l es to  gu i de  courts i n  de te rm i n i ng  whe the r i t  i s approp ri a te  to  assi gn
persona l  l i ab i l i ty to  a  d i recto r under the  CBCA:

1.  the  oppressi on  rem edy m ust  i tse l f  be  a  fa i r way o f  dea l i ng  wi th  the  si tua t i on ;

2.  the  o rde r assi gn i ng  pe rsona l  l i ab i l i ty shou l d  go  no  fu rthe r than  necessary to  rect i fy the  oppressi on ;

3.  a  f i nd i ng  o f  pe rsona l  l i ab i l i ty m ay se rve  on l y to  vi nd i ca te  the  reasonab l e  expecta t i ons o f  secu ri ty ho l de rs,  cred i to rs,  d i recto rs o r o ff i ce rs i n  the i r
capaci ty as co rpo ra te  stakeho l de rs;  and

4.  the  court  shou l d  consi de r the  genera l  co rpo ra te  l aw con text  i n  exe rci si ng  i ts rem ed i a l  d i scre t i on  because  d i recto r l i ab i l i ty canno t  be  a  su rroga te  fo r
o the r fo rm s o f  sta tu to ry o r com m on l aw rem ed i es tha t  m ay be  m ore  f i t t i ng  under the  ci rcum stances.

Best Practices for Business

T he  deci si on  con f i rm s tha t  co rpo ra te  d i recto rs can  be  pe rsona l l y l i ab l e  i n  oppressi on  act i ons,  so  l ong  as the  i m posi t i on  o f  l i ab i l i ty i s a  “f i t  i n  a l l  the
ci rcum stances” and  the  d i recto r i s pe rsona l l y i m p l i ca ted  i n  the  oppressi ve  conduct .  T he  deci si on  i s a l so  si gn i f i can t  because  i t  crea tes a  standard
na t i ona l  f ram ework to  de te rm i ne  when  d i recto rs m ay be  he l d  pe rsona l l y l i ab l e  fo r co rpo ra te  oppressi on .
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Whi l e  the  deci si on  h i gh l i gh ts how a  court ’s deci si on  to  g ran t  re l i e f  under the  oppressi on  rem edy i s necessari l y fact-speci f i c,  d i recto rs can  take  away few
l essons:

d i recto rs shou l d  revi ew the i r d i recto r l i ab i l i ty i ndem n i f i ca t i on  cl auses to  de te rm i ne  wha t  type  o f  conduct  m ay (o r m ay no t) be  covered ;

d i recto rs shou l d  decl a re  a l l  o f  the i r po ten t i a l  con f l i cts o f  i n te rest  and  ensure  tha t  o the r m em bers o f  the  board  o f  d i recto rs do  the  sam e;

d i recto rs shou l d  a l ways reco rd  the i r d i ssen t  f rom  ob j ect i onab l e  deci si ons o f  the  board  o f  d i recto rs;

d i recto rs shou l d  no t  re f ra i n  f rom  open  d i scourse  wi th i n  the  board  o f  d i recto rs;  and

d i recto rs m ust  understand  tha t  a  l ack o f  pe rsona l  bene f i t  o r bad  fa i th  i s no t  necessari l y a  com p l e te  de fence  to  pe rsona l  l i ab i l i ty.
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