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"The Band And Antidote Must Be Taken Together": A Recent British Columbia Court Of
Appeal Decision Reassures Publishers And Journalists

Ori g i na l l y pub l i shed  i n  the  Sep tember/October 2005  i ssue  o f  Masthead :  the  Magazi ne  abou t  Magazi nes.  Repub l i shed  on  th i s w ebsi te  w i th  pe rmi ssi on .

T he  recen t  Bri t i sh  Co l um b i a  Court  o f  Appea l  deci si on  i n  P.G. Restau ran t  L td . v.  Cari boo  Press (1969) L td . m ay upse t  the  stom achs bu t  assuage  the
m i nds o f  pub l i she rs and  j ou rna l i sts.∗  P.G. Restau ran t  p rovi des a  st rong  l ega l  p receden t  fo r the  de fam at i on  l aw p ri nci p l e  tha t  a  cou rt  m ust  consi de r the
overa l l  a ffect  o f  an  a rt i cl e  accused  o f  de fam ato ry m ean i ng ;  a  cou rt  i s no t  to  d i ssect  an  a rt i cl e  m i nu te l y and  vi ew i nd i vi dua l  passages i n  i so l a t i on .  T he
sta tem en ts o f  the  court ,  and  the  facts underl yi ng  the  j udgm ent o ffe r use fu l  gu i dance  to  pub l i she rs and  j ou rna l i sts,  those  m ost  a t  ri sk f rom  po ten t i a l l y
cost l y de fam at i on  act i ons b rough t  by the  sub j ects o f  the i r a rt i cl es.

T he  p l a i n t i f f  i n  P.G Restau ran t  ran  a  restau ran t  nam ed M am a Panda ’s.  T he  restau ran t  o ffe red  an  “a l l  you  can  ea t” bu ffe t -styl e  d i n i ng  faci l i ty.  In  June
1999  i t  had  the  m i sfo rtune  to  host  a  custom er ca rryi ng  the  Norwa l k vi rus.  T he  custom er sudden l y vom i ted  towards the  cen tre  o f  one  o f  the  se rvi ng
tab l es.  No  vom i tus l anded  on  the  food  i tse l f ,  bu t  a  sp ray o f  m i croscop i c pa rt i cl es o f  the  Norwa l k vi rus was re l eased .  T he  vi rus i n fected  o the r pa trons,
who  con tracted  the  vi rus th rough  a i r pa rt i cl es,  by ea t i ng  rep l acem ent food  on  wh i ch  the  vi rus se t t l ed ,  o r by touch i ng  the  se rvi ng  tab l es tha t  rem a i ned
con tam i na ted  desp i te  the  restau ran t ’s e ffo rts to  cl ean  the  su rfaces.  T h i rteen  pe rsons who  had  ea ten  o r worked  a t  M am a Panda ’s tha t  day,  i ncl ud i ng  the
vom i t i ng  custom er,  were  l a te r d i agnosed  wi th  the  vi rus.

T he  next  m on th  the  de fendan t  newspaper,  The  Pri nce  George  Free  Press,  pub l i shed  the  a rt i cl e  i n  quest i on  under the  fou r-co l um n head l i ne  “Vom i t
Serves Up  Vi rus a t  Bu ffe t ”.  T he  a rt i cl e  ca rri ed  a  quo ta t i on  f rom  the  restau ran t ’s owner sta t i ng  tha t  the  i l l ness was no t  caused  by M am a Panda ’s food  bu t
was b rough t  i n  by a  pa tron .  T he  a rt i cl e  i ncl uded  a  quo ta t i on  f rom  the  Ch i e f  Envi ronm enta l  Hea l th  Off i ce r sta t i ng  tha t  the  ou tb reak was l i ke l y caused  by
con tact  wi th  su rfaces tha t  were  no t  adequa te l y d i si n fected .  T he  Hea l th  Off i ce r was a l so  quo ted  as sayi ng

“Th i s i s a  de f i n i te l y an  a typ i ca l  even t .  In  most  food  po i son i ngs the  food  i tse l f  i s con tami na ted  w i th  bacte ri a .  Th i s w as a  vi rus.  As w e l l ,  i t  may no t  have
been  the  food  w as i nvo l ved .”

T hese  fou r sen tences were  a l so  h i gh l i gh ted  i n  a  quo ta t i on  wi ndow sm a l l e r than  the  head l i ne  bu t  l a rge r than  the  a rt i cl e ,  extend i ng  ove r two  co l um ns o f
the  a rt i cl e .

T he  restau ran t  understandab l y su ffe red  an  i m m ed i a te  downtu rn  i n  busi ness.  Desp i te  the  restau ran t ’s e ffo rts to  rem edy i ts repu ta t i on  –  i ncl ud i ng  a  l e t te r
f rom  the  Hea l th  Board ;  an  advert i sem ent;  and  a  p ri n ted  cl a ri f i ca t i on  f rom  the  newspaper -- the  restau ran t ’s econom i c fo rtunes d i d  no t  i m prove .  I t  cl osed
i ts doors 3  years l a te r.

T he  restau ran t  sued  the  newspaper,  the  pub l i she r,  the  owner,  the  ed i to r,  the  reporte r,  and  the  Reg i ona l  Hea l th  Board .  I t  cl a i m ed  dam ages fo r ha rm  to
repu ta t i on ,  as we l l  as speci f i c l oss o f  busi ness,  and  the  va l ue  o f  the  fo l ded  busi ness i tse l f .

T he  p l a i n t i f f  co rpo ra t i on  was successfu l  a t  t ri a l .  T he  t ri a l  cou rt  found  tha t  the  “st i ng ”,  o r de fam ato ry essence  o f  the  a rt i cl e  was tha t  restau ran t  pa trons
had  con tracted  the  vi rus by ea t i ng  food  tha t  had  been  vom i ted  upon .  Speci f i ca l l y,  the  p rom i nen t  head l i ne ,  coup l ed  wi th  a  re fe rence  to  “food
po i son i ng ” conveyed  the  i m pressi on  tha t  the  restau ran t  had  neg l i gen t l y fa i l ed  to  cl ean  up  the  vom i t ,  l ead i ng  to  restau ran t  pa trons consum i ng  vom i t -
l aden  food .

T he  t ri a l  cou rt  o rde red  tha t  the  newspaper and  the  reporte r pay $633 ,423  i n  dam ages to  the  restau ran t .  T h i s dam age  award  m arks one  o f  the  h i ghest
de fam at i on  dam age  awards i n  Canad i an  h i sto ry.  T he  l awsu i t  aga i nst  the  ed i to r,  the  owner,  and  the  Hea l th  Board  were  d i sm i ssed .

T he  Bri t i sh  Co l um b i a  Court  o f  Appea l  reve rsed  the  t ri a l  deci si on ,  and  d i sm i ssed  the  cl a i m . T he  essence  o f  the  Court  o f  Appea l ’s deci si on  i s tha t  the
tri a l  cou rt  e rred  i n  focusi ng  excessi ve l y on  i nd i vi dua l  passages o f  the  o ri g i na l  a rt i cl e ,  and  fa i l i ng  to  consi de r the  ove ra l l  i m pressi on  m ade  by the
art i cl e .  T he  Court  o f  Appea l  speci f i ca l l y found  tha t  the  a rt i cl e  cou l d  no t  reasonab l y l ead  to  the  de fam ato ry m ean i ng  tha t  the  food  had  been  vom i ted
upon ,  as i den t i f i ed  by the  T ri a l  Judge .  T he  ove ra l l  e ffect  o f  the  a rt i cl e  was tha t  cl ean-up  had  been  i nadequa te ,  and  tha t  as a  resu l t  o the r pa trons were
i n fected .  Bo th  o f  these  sta tem en ts were  t rue .  As t rue  sta tem en ts,  they cou l d  no t  found  l i ab i l i ty i n  de fam at i on .

In  reach i ng  i ts concl usi on  tha t  the  a rt i cl e  was no t  de fam ato ry,  the  Court  o f  Appea l  re fe rred  to  the  venerab l e  de fam at i on  p ri nci p l e  o f  “bane  and
an t i do te ”:  i f  som eth i ng  d i srepu tab l e  i s sa i d  abou t  the  p l a i n t i f f  i n  one  pa rt  o f  a  pub l i ca t i on ,  bu t  i s qua l i f i ed  o r co rrected  i n  ano the r pa rt  o f  the  sam e
pub l i ca t i on ,  bo th  passages m ust  be  consi de red  i n  de te rm i n i ng  whe the r the  p l a i n t i f f  has been  de fam ed. T he  ph rase  f i nds i ts o ri g i ns i n  an  1835  case
deci ded  by Baron  A l de rson ,  Cha l m ers v.  Payne .

T he  p ri nci p l e  ga i ned  fu rthe r p rom i nence  a  decade  ago  i n  the  co l ou rfu l  case  o f  Charl eston  v.  New s Group  New spapers L td .[1995 ]  2  A.C. 65 ,  deci ded  by
the  House  o f  Lo rds,  Bri ta i n ’s h i ghest  cou rt  o f  appea l .  In  the  facts l ead i ng  to  Charl eston ,  the  Eng l i sh  tab l o i d  New s o f  the  Worl d p ro f i l ed  a  vi deo-gam e
wh i ch  i nse rted  the  faces o f  te l evi si on  acto rs and  actresses on to  the  bod i es o f  rea l  po rnograph i c m ode l s i n  sa l aci ous poses.  T he  pub l i ca t i on  i ncl uded  a
g raph i c d i sp l ay o f  the  i m ages.  T he  a rt i cl e ’s cap t i ons and  head l i nes gave  the  i m pressi on  tha t  the  i m ages were  rea l ,  m aki ng  teasi ng  re fe rence  to  the
te l evi si on  characte rs p l ayed  by the  p ro f i l ed  acto rs:  “S trewth !  Wha t ’s Haro l d  up  to  wi th  ou r M adge?” A reader l ooki ng  beyond  the  sensa t i on  o f  the  g raph i c
and  head l i ne  wou l d  l ea rn  f rom  the  a rt i cl e  tha t  the  de fam ato ry i m ages were  no t  rea l ,  bu t  were  com pute r com posi t i ons.

Wh i l e  decryi ng  the  “gu t te r j ou rna l i sm ” o f  the  New s o f  the  Worl d,  and  i ts hypocri sy o f  si m u l taneousl y decryi ng  and  sensa t i ona l i zi ng  the  i m ages,  the
House  o f  Lo rds found  i n  the  newspaper’s favour and  d i sm i ssed  the  p l a i n t i f fs’ cl a i m . T he  Lo rds concl uded  tha t  the  head l i ne  and  i m ages m ust  no t  be
taken  ou t  o f  con text ,  bu t  m ust  be  consi de red  ove ra l l  wi th  the  exp l ana to ry text  o f  the  a rt i cl e .  I t  d i d  no t  m a tte r tha t  som e readers (especi a l l y New s o f  the
Worl d  readers) m i gh t  on l y l ook a t  the  p i ctu res o r on l y read  the  head l i nes and  i gnore  the  text ,  thus reach i ng  the  de fam ato ry concl usi on  tha t  the  p l a i n t i f fs
were  engaged  i n  po rnograph i c act i vi t i es.  T he  pub l i ca t i on  was to  be  consi de red  as a  who l e .  T he  text  o f  the  a rt i cl e  thus p rovi ded  a  neu tra l i zi ng
con textua l  an t i do te  fo r the  bane  o f  the  scanda l ous head l i ne  and  i m ages.

P.G. Restau ran t  reached  a  si m i l a r concl usi on :  even  i f  the  ea rl y pa rt  o f  the  a rt i cl e  m i gh t  have  l ed  readers to  th i nk tha t  pa trons had  su ffe red  f rom  food
po i son i ng ,  the  l a te r quo ta t i on  f rom  the  Hea l th  Off i ce r i nd i ca t i ng  tha t  “i t  m ay no t  have  been  the  food  tha t  was i nvo l ved”,  and  tha t  the  i l l ness was caused
by the  con tact  wi th  the  se rvi ng  su rfaces (i .e .  and  no t  by the  food  i tse l f ) se rved  as the  an t i do te  to  the  a rt i cl e ’s ea rl i e r suggest i on  tha t  pa trons a te
con tam i na ted  food .

T he  Court  l ooked  no t  on l y a t  the  words them se l ves,  bu t  a l so  the  l ayou t  o f  the  words,  to  concl ude  tha t  the re  was adequa te  an t i do te .  T he  h i gh l i gh t i ng  o f
the  Hea l th  Off i ce r’s quo ta t i on  i n  a  quo ta t i on  box re i n fo rced  the  f i nd i ng  o f  a  su ff i ci en t  an t i do te .  T he  de fendan t  pub l i she r and  reporte r thus m ust  be
thankfu l  to  the  copy ed i to r who  deci ded  to  extract  and  fea tu re  the  Hea l th  Off i ce r’s quo ta t i on .



Al though  the  de fendan ts were  re l i eved  o f  havi ng  to  pay a  si gn i f i can t  m one ta ry j udgm ent,  they d i d  no t  escape  unsca thed .  T he  Court  o f  Appea l  no ted
tha t  the  reporte r m ade  an  e rro r i n  re fe rri ng  to  the  i l l ness be i ng  caused  by “food-po i son i ng ”.  T he  Court  a l so  descri bed  the  “Vom i t  Serves Up  Vi rus”
head l i ne  as “d ram at i c and  o ffensi ve ” i f  taken  by i tse l f .

Pronouncem ents on  the  l aw o f  de fam at i on  by Canad i an  appe l l a te  courts a re  re l a t i ve l y ra re .  As a  Court  o f  Appea l  deci si on ,  P.G. Restau ran t  wi l l  have
strong  p receden t i a l  va l ue  across Canada .  T h i s p receden t  wi l l  assi st  i n  p ro tect i ng  pub l i she rs,  ed i to rs,  and  j ou rna l i sts f rom  de fam at i on  l i ab i l i ty based
upon  an  ove rl y techn i ca l  i n te rp re ta t i on  o f  con trove rsi a l  passages i n  a rt i cl es taken  i n  i so l a t i on  f rom  the  ove ra l l  con text  o f  the  words.

T he  case  a l so  o ffe rs st ra teg i c pub l i ca t i on  advi ce  fo r pub l i she rs,  ed i to rs,  and  j ou rna l i sts.  T hese  wou l d -be  de fendan ts can  be t te r p ro tect  them se l ves by
i ncl ud i ng  quo ta t i ons tha t  se rve  as an t i do tes to  con trove rsi a l  sta tem en ts i n  o the r pa rts o f  the  a rt i cl e .  As an  extra  p recau t i on ,  such  quo ta t i ons and
sta tem en ts shou l d  be  p rom i nen t l y posi t i oned  o r d i sp l ayed  i n  the  a rt i cl e .  T he  an t i do te  i n fo rm at i on  cou l d  be  p l aced  towards the  beg i nn i ng  o r the  end  o f
the  a rt i cl e  fo r m axi m um  e ffect .  I t  cou l d  a l so  be  fea tu red  i n  a  quo ta t i on  wi ndow, o r i nco rpo ra ted  i n  the  p ri m ary o r secondary head l i ne ,  o r re fe rred  to  i n  a
sect i on  head i ng  o f  an  a rt i cl e .

No te  tha t  the  m ere  exi stence  o f  an t i do te  quo ta t i ons o r exp l ana t i ons wi l l  no t  render an  a rt i cl e  j udgm ent-p roo f .  I t  wi l l  ce rta i n l y no t  p ro tect  the  pub l i she r
o r j ou rna l i st  f rom  be i ng  sued  by an  aggri eved  sub j ect  o f  a  con trove rsi a l  a rt i cl e .  Whe the r o r no t  an  “an t i do te ” i s su ff i ci en t  to  coun te ract  the  “bane” i n  an
art i cl e  wi l l  be  de te rm i ned  th rough  ca re fu l  consi de ra t i on  by the  t ri e r o f  fact ,  be  i t  the  j udge  o r j u ry.  P.G. Restau ran t  re i n fo rces tha t  th i s consi de ra t i on  i s
to  be  b road  and  con textua l ,  ra the r than  na rrow and  a rt i f i ci a l ;  i t  thus se rves as so l ace  to  responsi b l e  and  ba l anced  j ou rna l i sts.

* 2005  BCCA 210 .  T he  fu l l  text  o f  the  deci si on  i s ava i l ab l e  on  the  Bri t i sh  Co l um b i a  Court  websi te :  h t tp : / /www.courts.gov.bc.ca / j db -
txt /ca /05 /02 /2005bcca0210 .h tm
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