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Introduction

T he  M i n i ste r o f  Innova t i on ,  Sci ence  and  Econom i c Deve l opm ent (" ISEDC" ) i s responsi b l e  fo r the  revi ew and  approva l  o f  non-cu l tu ra l  fo re i gn
i nvestm en ts i n  Canada .  T hough  revi ew o f  fo re i gn  i nvestm en t had  l ong  been  a  fea tu re  o f  the  Investmen t Canada  Act  (the  " ICA" ) the  fo rm er Conserva t i ve
governm ent under Pri m e  M i n i ste r S tephen  Harper (tha t  governed  f rom  2006  th rough  to  l a te  2015),  chose  to  cl ose l y scru t i n i ze  i ts h i gh -p ro f i l e ,  po l i t i ca l l y
con trove rsi a l  dea l s.

In  October 2015 ,  Canad i ans e l ected  Just i n  T rudeau  and  h i s L i be ra l  Pa rty to  a  sweep i ng  m a j o ri ty.  In  i ts f i rst  m on ths i n  o ff i ce ,  the  T rudeau  governm ent
em phasi zed  i ts com m i tm en t to  con t i nued  fo re i gn  i nvestm en t,  and  to  i ncreasi ng  the  t ransparency o f  fo re i gn  i nvestm en t revi ews.  However,  i t  rem a i ns
uncerta i n  how the  change  i n  governm ent wi l l  i m pact  fo re i gn  i nvestm en t revi ews.

T h i s a rt i cl e  ou t l i nes Canada 's fo re i gn  i nvestm en t revi ew reg i m e , d i scusses the  m one ta ry th resho l ds re l a ted  to  revi ews,  and  sum m ari zes ce rta i n  dea l s
wh i ch  have  been  approved ,  b l ocked ,  o r abandoned  i n  the  past .  I t  a l so  consi de rs wha t ,  i f  any,  changes m ay be  on  the  ho ri zon  i n  l i gh t  o f  the  new federa l
governm ent.

Overview of Canada's Foreign Investment Review Regime

Fore i gn  i nvesto rs a re  genera l l y sub j ect  to  the  p rovi si ons o f  the  ICA, wh i ch  can  requ i re  a  fo re i gn  i nvesto r to  e i the r f i l e  a  no t i f i ca t i on  wi th  the  federa l
governm ent up  to  30  days fo l l owi ng  i m p l em enta t i on  o f  a  p roposed  i nvestm en t,  o r to  f i l e  an  app l i ca t i on  fo r revi ew p ri o r to  i m p l em enta t i on .

Accord i ng  to  the  Investmen t Canada  Act  — Annua l  Report  2015-16 ,  i n  the  year ended  M arch  31 ,  2016 ,  the  M i n i ste r o f  the  ISEDC rece i ved  626
no t i f i ca t i ons and  15  app l i ca t i ons fo r revi ew under the  ICA, to ta l l i ng  $30 .51  b i l l i on  i n  asse t  va l ue ,  a l l  o f  wh i ch  were  approved . Investm en ts f rom  the
Un i ted  Sta tes accoun ted  fo r 60  pe rcen t  o f  the  to ta l  num ber o f  i nvestm en ts and  to ta l l ed  $19 .86  b i l l i on  i n  asse t  va l ue .  Investo rs f rom  the  European
Un i on  had  the  second  h i ghest  sha re  wi th  136  i nvestm en ts,  to ta l l i ng  $7 .41  b i l l i on  i n  asse t  va l ue .

The ICA Review Process

T he  ICA app l i es to  a l l  acqu i si t i ons o f  con tro l  by a  non-Canad i an  o f  a  Canad i an  busi ness and  to  the  estab l i shm ent o f  new Canad i an  busi nesses by non-
Canad i ans .  "Canad i an"  i s de f i ned  as those  who  a re :  Canad i an  ci t i zens,  pe rm anen t resi den ts o f  Canada ,  governm ents o f  Canada  and  the i r agenci es,
and  Canad i an  con tro l l ed  co rpo ra t i ons,  pa rtne rsh i ps,  t rusts and  j o i n t  ven tu res.

"Non-Canad i an"  i s de f i ned  i n  the  ICA as i nd i vi dua l s,  governm ents,  governm ent agenci es o r en t i t i es tha t  a re  no t  Canad i an .  T he  ICA requ i res a l l  non -
Canad i ans seeki ng  to  acqu i re  "con tro l "  o f  a  Canad i an  busi ness to  f i l e  e i the r a  post-cl osi ng  no t i f i ca t i on  ("No t i f i ca t i on " ) o r,  i f  the  app l i cab l e  m one ta ry
th resho l ds re l a t i ng  to  the  va l ue  o f  the  Canad i an  busi ness a re  m et,  a  p re -cl osi ng  app l i ca t i on  fo r revi ew ("App l i ca t i on " ) wi th  the  Investm en t Revi ew
Di vi si on .  Estab l i shm ents o f  new Canad i an  busi nesses by non-Canad i ans a re  a l so  sub j ect  to  the  ICA, bu t  on l y a  No t i f i ca t i on  i s requ i red .  Investm en ts tha t
i nvo l ve  Canad i an  cu l tu ra l  busi nesses a re  dea l t  wi th  som ewhat d i ffe ren t l y under the  ICA.

I f  on l y a  No t i f i ca t i on  i s requ i red  fo r an  i nvestm en t,  i t  m ust  be  f i l ed  wi th i n  30  days o f  the  t ransact i on 's cl osi ng  (o r estab l i shm ent o f  the  new Canad i an
busi ness).  Fo l l owi ng  rece i p t  o f  a  No t i f i ca t i on ,  the  Di recto r o f  Investm en ts m ay request  add i t i ona l  i n fo rm at i on  o r wi l l  i ssue  a  rece i p t  ce rt i fyi ng  the  da te
on  wh i ch  the  com p l e ted  no t i ce  was rece i ved ;  fo l l owi ng  wh i ch ,  no  fu rthe r act i on  i s requ i red .

An  App l i ca t i on  i s a  m uch  m ore  extensi ve  regu l a to ry revi ew p rocess,  and  sta tu to ry wa i t i ng  pe ri ods app l y be fo re  the  i nvestm en t can  be  com p l e ted .  T he
M i n i ste r has 45  days f rom  the  rece i p t  o f  an  App l i ca t i on  to  de te rm i ne  whe the r the  p roposed  i nvestm en t i s " l i ke l y to  be  o f  ne t  bene f i t "  to  Canada  ("Ne t
Bene f i t  Test" ).  T h i s pe ri od  m ay be  extended  un i l a te ra l l y by the  M i n i ste r fo r 30  days and  fo r add i t i ona l  pe ri ods upon  ag reem ent be tween  the  M i n i ste r
and  the  i nvesto r.  Fo re i gn  i nvestm en ts m ay a l so  be  sub j ect  to  a  separa te  na t i ona l  secu ri ty revi ew ("Na t i ona l  Securi ty Test" ) .

Thresholds for Notification and Application — Net Benefit Test

T he  ICA i s co -adm i n i ste red  by the  M i n i ste r o f  Canad i an  Heri tage  and  the  M i n i ste r o f  ISEDC (fo rm erl y the  M i n i ste r o f  Industry) ("M i n i ste r" ).   T he  M i n i ste r
o f  Canad i an  Heri tage  i s responsi b l e  fo r assessi ng  i nvestm en ts i n  Canada 's cu l tu ra l  secto r,  wh i l e  the  M i n i ste r o f  ISEDC i s responsi b l e  fo r assessi ng
i nvestm en ts i n  a l l  o the r secto rs o f  the  econom y.

A non-cu l tu ra l  Canad i an  busi ness be i ng  acqu i red  by a  p ri va te  secto r WT O i nvesto r i s m easured  aga i nst  an  "en te rp ri se  va l ue"  th resho l d .

Subsect i ons 14 .1 (1 ) and  (2 ) o f  the  ICA sta te  the  revi ew th resho l d  i s $600  m i l l i on  i n  en te rp ri se  va l ue  fo r i nvestm en ts to  d i rect l y acqu i re  con tro l  o f  a
Canad i an  busi ness.  T h i s th resho l d  wi l l  i ncrease  to  $800  m i l l i on  i n  2017 ;  and  to  $1  b i l l i on  i n  2019 .  S ta rt i ng  January 1 ,  2021 ,  and  fo r subsequen t  yea rs,
the  th resho l d  l eve l  wi l l  ad j ust  annua l l y based  on  g rowth  i n  nom i na l  GDP.

Genera l l y,  an  "asse t-va l ue"  th resho l d  i s used  fo r acqu i si t i ons i nvo l vi ng  WT O i nvesto rs tha t  a re  Sta te  Owned  En te rp ri ses ("SOEs" ),  and  non-WT O
i nvesto rs tha t  a re   SOEs where  the  Canad i an  busi ness tha t  i s the  sub j ect  o f  the  i nvestm en t i s,  i m m ed i a te l y p ri o r to  the  i m p l em enta t i on  o f  the
i nvestm en t,  " con tro l l ed  by a  WT O i nvesto r" .  T he  asse t  va l ue  th resho l d  i s annua l l y revi sed  to  re f l ect  the  change  i n  Canada 's nom i na l  GDP, un l i ke
p ri va te  secto r WT O i nvestm en ts,  and  i s $375  m i l l i on  i n  2016 .  T h i s va l ue  i s ca l cu l a ted  wi th  re fe rence  to  the  book va l ue  o f  asse ts as rep resen ted  i n  a
com pany's m ost  recen t  f i nanci a l  sta tem en ts.  T h i s th resho l d  i s fu rthe r descri bed  i n  sect i on  3 .1  o f  the  Investmen t Canada  Regu l a t i ons  ("Regu l a t i ons" ).
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6A cu l tu ra l  busi ness i s de f i ned  i n  sect i on  14 .1 (6 ) o f  the  ICA  fo r the  pu rposes o f  the  acqu i si t i on  o f  con tro l  ru l es.  Fo r a  revi ew o f  a  Canad i an  cu l tu ra l
busi ness,  the  th resho l ds a re  $5  m i l l i on  i n  book va l ue  o f  asse ts fo r d i rect  i nvestm en ts,  and  $50  m i l l i on  i n  book va l ue  o f  asse ts fo r i nd i rect  i nvestm en ts.
Fo r an  i nd i rect  acqu i si t i on  o f  a  cu l tu ra l  busi ness,  where  the  va l ue  o f  the  worl dwi de  asse ts o f  the  Canad i an  busi ness exceeds 50  pe rcen t  o f  the  va l ue  o f
a l l  asse ts acqu i red ,  the  revi ew th resho l d  i s $5  m i l l i on  i n  book va l ue  o f  asse ts.  Ind i rect  i nvestm en ts i n  a  cu l tu ra l  busi ness a re  revi ewab l e  on  a  post-
cl osi ng  basi s.

Net Benefit Test — Will the Investment Produce a "Net Benefit to Canada"?

I f  an  i nvestm en t exceeds the  App l i ca t i on  th resho l d ,  the  Ne t  Bene f i t  Test  becom es re l evan t .  Under sect i on  21  o f  the  ICA, th i s ana l ysi s requ i res the
M i n i ste r to  consi de r an  App l i ca t i on  and  any o the r re l evan t  i n fo rm at i on  o r evi dence  to  de te rm i ne  whe the r o r no t  the  i nvestm en t " i s l i ke l y to  be  o f  ne t
bene f i t  to  Canada" .

In  m aki ng  th i s de te rm i na t i on ,  the  M i n i ste r i s requ i red  to  consi de r the  re l evan t  facto rs l i sted  i n  sect i on  20  o f  the  ICA.

Under the  Ne t  Bene f i t  Test ,  the  posi t i ve  i m pacts o f  the  i nvestm en t need  on l y ou twe i gh  the  nega t i ve  i m pacts i n  o rde r fo r the  i nvestm en t to  be  approved .
T he  deci si on  i s essen t i a l l y one  o f  m i n i ste ri a l  d i scre t i on .

A l though  the  M i n i ste r i s requ i red  to  m ake  h i s o r he r de te rm i na t i on  wi th i n  the  i n i t i a l  p rescri bed  45 -day pe ri od  a f te r the  rece i p t  o f  the  com p l e ted
App l i ca t i on ,  the  M i n i ste r can ,  and  o f ten  does,  exe rci se  h i s o r he r ab i l i ty to  extend  the  t i m e  fo r de l i be ra t i on .  Accord i ng  to  the  2015-16  Annua l  Report ,
the  ave rage  l eng th  o f  t i m e  requ i red  by the  M i n i ste r to  m ake  a  ne t  bene f i t  de te rm i na t i on  i n  2015-16  was 71 .5  days.

In  2007 ,  Industry Canada  re l eased  gu i de l i nes fo r sta te -owned  en te rp ri ses wi sh i ng  to  i nvest  i n  Canada  (the  "SOE Gu i de l i nes" ).  T he  SOE Gu i de l i nes
cl a ri f i ed  the  exi st i ng  p ri nci p l es under the  ICA and  undersco red  tha t  sound  p ri nci p l es o f  co rpo ra te  governance  and  com m erci a l  o ri en ta t i on  wou l d  be
consi de ra t i ons when  revi ewi ng  p roposed  SOE i nvestm en ts under the  ICA.

I t  i s i m portan t  to  no te  tha t  even  a f te r an  i nvestm en t has been  revi ewed  and  has rece i ved  "ne t  bene f i t "  app rova l ,  the  i nvestm en t wi l l  be  sub j ect  to
con t i nued  m on i to ri ng .  An  i nvesto r m ay a l so  be  requ i red  to  g i ve  speci f i c undertaki ngs addressi ng  concerns be fo re  rece i vi ng  i nvestm en t approva l ,  and
the re  can  be  pena l t i es i f  these  undertaki ngs a re  no t  m e t;  see  Canada  (At to rney Genera l . ) v.  Un i ted  Sta tes Stee l  Corpora t i on  and  U.S.  S tee l  Canada
Inc.

Case Studies of Net Benefit Test Reviews Under the Harper Government

Pri o r to  2008 ,  ove r 1 ,600  t ransact i ons were  revi ewed  and  no  t ransact i on  had  eve r been  b l ocked  app l yi ng  the  Ne t  Bene f i t  Test .  However,  si nce  2008 ,
the re  have  been  a  num ber o f  i nstances where  h i gh  p ro f i l e  dea l s have  been  b l ocked  (no t  i ncl ud i ng  p roposed  i nvestm en ts tha t  were  wi thd rawn be fo re  the
M i n i ste r reached  a  deci si on ,  o r tha t  i nvo l ved  cu l tu ra l  busi nesses).  Exam p l es o f  th ree  t ransact i ons scru t i n i zed  under the  Ne t  Bene f i t  Test  a re  ou t l i ned
be l ow.

A l l i an t  Techsystem s & M acDona l d  De t twi l e r and  Associ a tes L td .

In  ea rl y 2008  th i s dea l  becam e the  f i rst  to  be  re j ected  under the  Ne t  Bene f i t  Test  (be fo re  the  na t i ona l  secu ri ty j u ri sd i ct i on  was enacted  i n  ea rl y 2009).
T he  $1 .3  b i l l i on  dea l  i nvo l ved  the  p roposed  acqu i si t i on  o f  M acDona l d  De t twi l e r and  Associ a tes' geospa t i a l  d i vi si on  (i ncl ud i ng  Canadarm , Dextre ,  and
the  Radarsa t-2  sa te l l i te ) to  M i nneapo l i s-based  A l l i an t  Techsystem s, a  m a j o r U.S.  de fence  con tracto r.  M ed i a  reports suggested  tha t  the  deci si on  was
m ot i va ted  by concern  ove r l osi ng  con tro l  o f  Canad i an  space  techno l ogy,  i ncl ud i ng  Radarsa t  2 's ab i l i ty to  m on i to r th rea ts to  Canad i an  sovere i gn ty,
especi a l l y i n  the  Arct i c.

BHP B i l l i ton  & Po tash  Saska tchewan

In  2010 ,  the  Austra l i an  com pany BHP B i l l i ton 's ("BHP" ) $40  b i l l i on  host i l e  takeover b i d  fo r Po tash  Corpora t i on  o f  Saska tchewan  Inc.  ("Po tash" ) was
b l ocked  .  A f te r an  App l i ca t i on  was subm i t ted  to  the  M i n i ste r,  i n  Novem ber o f  2010 ,  the  M i n i ste r announced  tha t  the  b i d  fa i l ed  to  sa t i sfy the  Ne t  Bene f i t
Test  pu rsuan t  to  the  ICA.  M any had  been  cri t i ca l  o f  the  p roposed  t ransact i on ,  i ncl ud i ng  the  governm ent o f  the  Provi nce  o f  Saska tchewan  wh i ch  vo i ced
strong  ob j ect i ons.

CNOOC/Nexen  Inc.  &  Pe tronas

In  2012 ,  the  Harper governm ent approved  the  wi de l y pub l i ci zed  p roposed  acqu i si t i ons o f  Nexen  Inc.  by the  Ch i na  Na t i ona l  Offsho re  Oi l  Corp .
("CNOOC"),  and  o f  Prog ress Energy Resources Corp  by Pe tro l i am  Nasi ona l  Bhd  ("Pe tronas" ).  In  bo th  i nstances,  the  p roposed  i nvestm en ts were  found  to
have  m et the  Ne t  Bene f i t  Test .

However,  a f te r the  approva l  o f  these  dea l s,  the  Harper governm ent adop ted  a  new po l i cy:  to  g ran t  approva l  fo r fu tu re  si m i l a r t ransact i ons "on l y i n
excep t i ona l  ci rcum stances" .  T he  governm ent d i d  no t  de f i ne  wha t  these  "excep t i ona l  ci rcum stances"  wou l d  en ta i l .  T he  governm ent a l so  exp ressed  i ts
concern  tha t  "a  se ri es o f  l a rge -sca l e  con tro l l i ng  t ransact i ons by fo re i gn  sta te -owned  com pan i es cou l d  rap i d l y t ransfo rm  Canad i an  na tu ra l  resource
i ndustri es.  Pri m e  M i n i ste r Harper sta ted  a t  the  t i m e :  "when  we  say tha t  Canada  i s open  fo r busi ness,  we  do  no t  m ean  tha t  Canada  i s fo r sa l e  to  fo re i gn
governm ents" ."

National Security Test

In  add i t i on  to  the  Ne t  Bene f i t  Test ,  the  ICA con ta i ns a  standa l one  Na t i ona l  Securi ty Test ,  wh i ch  sub j ects i nvestm en ts by non-Canad i ans to  revi ew by the
Governor-i n -Counci l  (Federa l  Cab i ne t),  i f  they a re  deem ed to  be  i n j u ri ous to  na t i ona l  secu ri ty.  T he  Na t i ona l  Securi ty Test  under the  ICA i s si m i l a r to
the  p rocess o f  the  Com m i t tee  on  Fore i gn  Investm en t i n  the  US ("CFIUS" ).

Part  IV.1  o f  the  ICA governs the  Na t i ona l  Securi ty Test .  T he  revi ew i s usua l l y engaged  once  a  No t i f i ca t i on  o r App l i ca t i on  fo r a  ne t  bene f i t  revi ew i s
subm i t ted .  However,  any o the r i nvestm en t tha t  the  M i n i ste r consi de rs po ten t i a l l y i n j u ri ous to  na t i ona l  secu ri ty m ay a l so  be  revi ewed . T he  Na t i ona l
Securi ty Test  has a  b roader scope  and  can  cap tu re  and  exam i ne  m any m ore  t ransact i ons than  the  ne t  bene f i t  revi ew.

Sect i on  25 .1  o f  the  ICA perm i ts a  revi ew o f  non-Canad i an  i nvestm en ts tha t :
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A cu l tu ra l  busi ness i s de f i ned  i n  sect i on  14 .1 (6 ) o f  the  ICA  fo r the  pu rposes o f  the  acqu i si t i on  o f  con tro l  ru l es.  Fo r a  revi ew o f  a  Canad i an  cu l tu ra l
busi ness,  the  th resho l ds a re  $5  m i l l i on  i n  book va l ue  o f  asse ts fo r d i rect  i nvestm en ts,  and  $50  m i l l i on  i n  book va l ue  o f  asse ts fo r i nd i rect  i nvestm en ts.
Fo r an  i nd i rect  acqu i si t i on  o f  a  cu l tu ra l  busi ness,  where  the  va l ue  o f  the  worl dwi de  asse ts o f  the  Canad i an  busi ness exceeds 50  pe rcen t  o f  the  va l ue  o f
a l l  asse ts acqu i red ,  the  revi ew th resho l d  i s $5  m i l l i on  i n  book va l ue  o f  asse ts.  Ind i rect  i nvestm en ts i n  a  cu l tu ra l  busi ness a re  revi ewab l e  on  a  post-
cl osi ng  basi s.

Net Benefit Test — Will the Investment Produce a "Net Benefit to Canada"?

I f  an  i nvestm en t exceeds the  App l i ca t i on  th resho l d ,  the  Ne t  Bene f i t  Test  becom es re l evan t .  Under sect i on  21  o f  the  ICA, th i s ana l ysi s requ i res the
M i n i ste r to  consi de r an  App l i ca t i on  and  any o the r re l evan t  i n fo rm at i on  o r evi dence  to  de te rm i ne  whe the r o r no t  the  i nvestm en t " i s l i ke l y to  be  o f  ne t
bene f i t  to  Canada" .

In  m aki ng  th i s de te rm i na t i on ,  the  M i n i ste r i s requ i red  to  consi de r the  re l evan t  facto rs l i sted  i n  sect i on  20  o f  the  ICA.

Under the  Ne t  Bene f i t  Test ,  the  posi t i ve  i m pacts o f  the  i nvestm en t need  on l y ou twe i gh  the  nega t i ve  i m pacts i n  o rde r fo r the  i nvestm en t to  be  approved .
T he  deci si on  i s essen t i a l l y one  o f  m i n i ste ri a l  d i scre t i on .

A l though  the  M i n i ste r i s requ i red  to  m ake  h i s o r he r de te rm i na t i on  wi th i n  the  i n i t i a l  p rescri bed  45 -day pe ri od  a f te r the  rece i p t  o f  the  com p l e ted
App l i ca t i on ,  the  M i n i ste r can ,  and  o f ten  does,  exe rci se  h i s o r he r ab i l i ty to  extend  the  t i m e  fo r de l i be ra t i on .  Accord i ng  to  the  2015-16  Annua l  Report ,
the  ave rage  l eng th  o f  t i m e  requ i red  by the  M i n i ste r to  m ake  a  ne t  bene f i t  de te rm i na t i on  i n  2015-16  was 71 .5  days.

In  2007 ,  Industry Canada  re l eased  gu i de l i nes fo r sta te -owned  en te rp ri ses wi sh i ng  to  i nvest  i n  Canada  (the  "SOE Gu i de l i nes" ).  T he  SOE Gu i de l i nes
cl a ri f i ed  the  exi st i ng  p ri nci p l es under the  ICA and  undersco red  tha t  sound  p ri nci p l es o f  co rpo ra te  governance  and  com m erci a l  o ri en ta t i on  wou l d  be
consi de ra t i ons when  revi ewi ng  p roposed  SOE i nvestm en ts under the  ICA.

I t  i s i m portan t  to  no te  tha t  even  a f te r an  i nvestm en t has been  revi ewed  and  has rece i ved  "ne t  bene f i t "  app rova l ,  the  i nvestm en t wi l l  be  sub j ect  to
con t i nued  m on i to ri ng .  An  i nvesto r m ay a l so  be  requ i red  to  g i ve  speci f i c undertaki ngs addressi ng  concerns be fo re  rece i vi ng  i nvestm en t approva l ,  and
the re  can  be  pena l t i es i f  these  undertaki ngs a re  no t  m e t;  see  Canada  (At to rney Genera l . ) v.  Un i ted  Sta tes Stee l  Corpora t i on  and  U.S.  S tee l  Canada
Inc.

Case Studies of Net Benefit Test Reviews Under the Harper Government

Pri o r to  2008 ,  ove r 1 ,600  t ransact i ons were  revi ewed  and  no  t ransact i on  had  eve r been  b l ocked  app l yi ng  the  Ne t  Bene f i t  Test .  However,  si nce  2008 ,
the re  have  been  a  num ber o f  i nstances where  h i gh  p ro f i l e  dea l s have  been  b l ocked  (no t  i ncl ud i ng  p roposed  i nvestm en ts tha t  were  wi thd rawn be fo re  the
M i n i ste r reached  a  deci si on ,  o r tha t  i nvo l ved  cu l tu ra l  busi nesses).  Exam p l es o f  th ree  t ransact i ons scru t i n i zed  under the  Ne t  Bene f i t  Test  a re  ou t l i ned
be l ow.

A l l i an t  Techsystem s & M acDona l d  De t twi l e r and  Associ a tes L td .

In  ea rl y 2008  th i s dea l  becam e the  f i rst  to  be  re j ected  under the  Ne t  Bene f i t  Test  (be fo re  the  na t i ona l  secu ri ty j u ri sd i ct i on  was enacted  i n  ea rl y 2009).
T he  $1 .3  b i l l i on  dea l  i nvo l ved  the  p roposed  acqu i si t i on  o f  M acDona l d  De t twi l e r and  Associ a tes' geospa t i a l  d i vi si on  (i ncl ud i ng  Canadarm , Dextre ,  and
the  Radarsa t-2  sa te l l i te ) to  M i nneapo l i s-based  A l l i an t  Techsystem s, a  m a j o r U.S.  de fence  con tracto r.  M ed i a  reports suggested  tha t  the  deci si on  was
m ot i va ted  by concern  ove r l osi ng  con tro l  o f  Canad i an  space  techno l ogy,  i ncl ud i ng  Radarsa t  2 's ab i l i ty to  m on i to r th rea ts to  Canad i an  sovere i gn ty,
especi a l l y i n  the  Arct i c.

BHP B i l l i ton  & Po tash  Saska tchewan

In  2010 ,  the  Austra l i an  com pany BHP B i l l i ton 's ("BHP" ) $40  b i l l i on  host i l e  takeover b i d  fo r Po tash  Corpora t i on  o f  Saska tchewan  Inc.  ("Po tash" ) was
b l ocked  .  A f te r an  App l i ca t i on  was subm i t ted  to  the  M i n i ste r,  i n  Novem ber o f  2010 ,  the  M i n i ste r announced  tha t  the  b i d  fa i l ed  to  sa t i sfy the  Ne t  Bene f i t
Test  pu rsuan t  to  the  ICA.  M any had  been  cri t i ca l  o f  the  p roposed  t ransact i on ,  i ncl ud i ng  the  governm ent o f  the  Provi nce  o f  Saska tchewan  wh i ch  vo i ced
strong  ob j ect i ons.

CNOOC/Nexen  Inc.  &  Pe tronas

In  2012 ,  the  Harper governm ent approved  the  wi de l y pub l i ci zed  p roposed  acqu i si t i ons o f  Nexen  Inc.  by the  Ch i na  Na t i ona l  Offsho re  Oi l  Corp .
("CNOOC"),  and  o f  Prog ress Energy Resources Corp  by Pe tro l i am  Nasi ona l  Bhd  ("Pe tronas" ).  In  bo th  i nstances,  the  p roposed  i nvestm en ts were  found  to
have  m et the  Ne t  Bene f i t  Test .

However,  a f te r the  approva l  o f  these  dea l s,  the  Harper governm ent adop ted  a  new po l i cy:  to  g ran t  approva l  fo r fu tu re  si m i l a r t ransact i ons "on l y i n
excep t i ona l  ci rcum stances" .  T he  governm ent d i d  no t  de f i ne  wha t  these  "excep t i ona l  ci rcum stances"  wou l d  en ta i l .  T he  governm ent a l so  exp ressed  i ts
concern  tha t  "a  se ri es o f  l a rge -sca l e  con tro l l i ng  t ransact i ons by fo re i gn  sta te -owned  com pan i es cou l d  rap i d l y t ransfo rm  Canad i an  na tu ra l  resource
i ndustri es.  Pri m e  M i n i ste r Harper sta ted  a t  the  t i m e :  "when  we  say tha t  Canada  i s open  fo r busi ness,  we  do  no t  m ean  tha t  Canada  i s fo r sa l e  to  fo re i gn
governm ents" ."

National Security Test

In  add i t i on  to  the  Ne t  Bene f i t  Test ,  the  ICA con ta i ns a  standa l one  Na t i ona l  Securi ty Test ,  wh i ch  sub j ects i nvestm en ts by non-Canad i ans to  revi ew by the
Governor-i n -Counci l  (Federa l  Cab i ne t),  i f  they a re  deem ed to  be  i n j u ri ous to  na t i ona l  secu ri ty.  T he  Na t i ona l  Securi ty Test  under the  ICA i s si m i l a r to
the  p rocess o f  the  Com m i t tee  on  Fore i gn  Investm en t i n  the  US ("CFIUS" ).

Part  IV.1  o f  the  ICA governs the  Na t i ona l  Securi ty Test .  T he  revi ew i s usua l l y engaged  once  a  No t i f i ca t i on  o r App l i ca t i on  fo r a  ne t  bene f i t  revi ew i s
subm i t ted .  However,  any o the r i nvestm en t tha t  the  M i n i ste r consi de rs po ten t i a l l y i n j u ri ous to  na t i ona l  secu ri ty m ay a l so  be  revi ewed . T he  Na t i ona l
Securi ty Test  has a  b roader scope  and  can  cap tu re  and  exam i ne  m any m ore  t ransact i ons than  the  ne t  bene f i t  revi ew.

Sect i on  25 .1  o f  the  ICA perm i ts a  revi ew o f  non-Canad i an  i nvestm en ts tha t :
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estab l i sh  a  new Canad i an  busi ness;

acqu i re  con tro l  o f  a  Canad i an  busi ness pe r the  cri te ri a  l a i d  ou t  under the  ne t  bene f i t  revi ew; o r

estab l i sh  o r acqu i re  a  busi ness on l y pa rt i a l l y l oca ted  i n  Canada ,  as l ong  as the re  i s a  "p l ace  o f  opera t i on "  i n  Canada  and  e i the r em p l oyees o r
asse ts i n  Canada  connected  wi th  the  busi ness's opera t i ons.

No  f i nanci a l  th resho l d  i s requ i red  to  be  m et,  and  a  t ransact i on  o f  any si ze  m ay be  revi ewed .

I f  the  M i n i ste r "has reasonab l e  g rounds to  be l i eve"  tha t  an  i nvestm en t cou l d  be  i n j u ri ous to  na t i ona l  secu ri ty,  the  M i n i ste r m ay no t i fy the  i nvesto r.  T h i s
no t i f i ca t i on  se rves to  pause  the  i nvestm en t,  i f  i t  has no t  ye t  been  i m p l em ented ,  a l though  the  i nvestm en t m ay st i l l  be  revi ewed  post-i m p l em enta t i on .  I f
the  M i n i ste r,  i ndependen t l y o r j o i n t l y wi th  the  M i n i ste r o f  Pub l i c Sa fe ty and  Em ergency Preparedness,  de te rm i nes tha t  a  Na t i ona l  Securi ty Test  i s
requ i red ,  an  o rde r wi l l  be  m ade  and  no t i ce  o f  the  revi ew wi l l  be  sen t .

Wha t const i tu tes an  i nvestm en t tha t  i s i n j u ri ous to  na t i ona l  secu ri ty i s de l i be ra te l y no t  de f i ned  i n  the  ICA o r Regu l a t i ons i n  o rde r to  p rese rve  the
l eg i sl a t i on 's f l exi b i l i ty.  I f  the  i nvestm en t i s no t  found  to  be  i n j u ri ous to  na t i ona l  secu ri ty,  a  no t i ce  wi l l  be  sen t  i nd i ca t i ng  the  concl usi on  o f  the  revi ew
process.  I f  the  i nvestm en t i s found  to  pose  a  th rea t  to  na t i ona l  secu ri ty,  the  Governor i n  Counci l  m ay o rde r any m easure  tha t  i s fe l t  to  be  necessary to
m i t i ga te  the  ri sks,  i ncl ud i ng  those  l i sted  i n  sect i on  25 .4  o f  the  ICA, such  as;  b l ocki ng  the  i nvestm en t,  requ i ri ng  undertaki ngs o r i m posi ng  te rm s and
cond i t i ons fo r the  i m p l em enta t i on ,  o r requ i ri ng  d i vest i tu re  o f  the  i nvestm en t i f  i t  has a l ready been  m ade .

T he  M i n i ste r has 45  days a f te r the  ce rt i f i ed  da te  o f  a  No t i f i ca t i on  o r an  App l i ca t i on  to  no t i fy the  i nvesto r tha t  an  o rde r fo r a  Na t i ona l  Securi ty Test  m ay
be  i ssued .  T he  M i n i ste r m ay no t i fy the  i nvesto r up  to  45  days a f te r the  t ransact i on  has cl osed  tha t  an  o rde r fo r a  Na t i ona l  Securi ty Test  m ay be  i ssued .

A revi ew under the  Na t i ona l  Securi ty Test  m ay l ast  up  to  200  days,  i ncl usi ve  o f  a l l  o f  the  i n te ri m  revi ew peri ods and  the  pe ri od  du ri ng  wh i ch  the
Governor-i n -Counci l  m ay take  act i on  wi th  respect  to  the  i nvestm en t.  T h i s pe ri od  m i gh t  be  extended  even  fu rthe r i f  the  i nvesto r and  the  M i n i ste r ag ree
to  an  extensi on .

Case Studies of National Security Test Reviews Under the Harper Government

Between  2009  and  2016 ,  ISEDC recom m ended  tha t  the  Governor-i n -Counci l  o rde r e i gh t  Na t i ona l  Securi ty Tests o f  i nvestm en ts.  Am ong  the  e i gh t
Na t i ona l  Securi ty Tests tha t  were  conducted ,  th ree  resu l ted  i n  d i rect i ves no t  to  i m p l em ent the  p roposed  i nvestm en t,  two  resu l ted  i n  o rde rs tha t  the  non-
Canad i an  i nvesto r d i vest  con tro l  o f  the  Canad i an  busi nesses;  and  two  resu l ted  i n  the  au tho ri za t i on  o f  the  p roposed  i nvestm en ts sub j ect  to  cond i t i ons to
m i t i ga te  the  associ a ted  na t i ona l  secu ri ty concerns.  Fi na l l y,  one  revi ew resu l ted  i n  the  p roposed  i nvestm en t be i ng  wi thd rawn p ri o r to  the  i ssuance  o f  a
f i na l  o rde r.  Exam p l es o f  th ree  t ransact i ons scru t i n i zed  under the  Na t i ona l  Securi ty Test  a re  ou t l i ned  be l ow.

Acce l e ro /A l l st ream

In  th i s case ,  Egyp t i an  i nvestm en t g roup  Acce l e ro  Cap i ta l  Ho l d i ngs ("Acce l e ro " ) app l i ed  to  acqu i re  A l l st ream , a  busi ness un i t  o f  M an i toba  Te l ecom
Servi ces Inc.  ("M T S" ).  A l l st ream  was va l ued  a t  $520  m i l l i on  a t  the  t i m e .  T he  M i n i ste r po i n ted  to  "unspeci f i ed  na t i ona l  secu ri ty concerns"  as the  basi s
fo r re j ect i ng  the  dea l .  T he  M i n i ste r d i d  no t  speci fy wha t  the  securi ty concerns m ay have  been ,  bu t  sa i d :  "M T S A l l st ream  opera tes a  na t i ona l  f i b re  op t i c
ne twork tha t  p rovi des cri t i ca l  te l ecom m un i ca t i ons se rvi ces to  busi nesses and  governm ents,  i ncl ud i ng  the  Governm ent o f  Canada" .  T h i s was the  f i rst
exp ressl y d i sa l l owed  dea l  under the  Na t i ona l  Securi ty Test  si nce  the  crea t i on  o f  the  na t i ona l  secu ri ty reg i m e  i n  2009 .

In  2015 ,  M T S's asse ts were  u l t i m a te l y successfu l l y so l d  to  a  non-Canad i an  i nvesto r,  US-based  Zayo  Group  Ho l d i ngs Inc.  ("Zayo" ),  fo r US$465  m i l l i on  i n
cash .

GFI/Fo rsys

Ano the r dea l  tha t  ra i sed  i ssues o f  na t i ona l  secu ri ty was George  Forrest  In te rna t i ona l 's ("GFI" ) $585  m i l l i on  b i d  to  buy Forsys M eta l s Corp .  ("Fo rsys" ).  In
2011 ,  Industry Canada  (the  p redecessor to  ISEDC) pu t  the  t ransact i on  on  ho l d  due  to  US susp i ci ons tha t  the  Be l g i an  buyers p l anned  to  se l l  Fo rsys'
u ran i um  to  I ran .  A l l eged l y,  the  Canad i an  governm ent rece i ved  i n fo rm at i on  tha t  l i nked  GFI to  ongo i ng  d i scussi ons wi th  I ran i an  o ff i ci a l s and  tha t  those
d i scussi ons m ay have  been  re l a ted  to  I ran 's e ffo rts to  acqu i re  add i t i ona l  u ran i um  o re .  T he  dea l  u l t i m a te l y fe l l  apa rt  because  GFI reported l y m i ssed
severa l  dead l i nes i n  t ransfe rri ng  funds fo r the  takeover,  bu t  i t  i s uncl ea r whe the r i t  was Industry Canada 's i n te rven t i on  tha t  u l t i m a te l y a ffected  i ts
ou tcom e.

Be i da  Jade  B i rd

Accord i ng  to  m ed i a  reports,  a  p roposed  i nvestm en t by Ch i nese  i nvesto r,  Be i da  Jade  B i rd  (wh i ch  i s a ff i l i a ted  wi th  Ch i na 's Peki ng  Un i ve rsi ty),  to  estab l i sh
a  $30  m i l l i on  a l a rm  m anu factu ri ng  faci l i ty i n  Sa i n t-Bruno  de  M on ta rvi l l e ,  Québec was re j ected  under the  Na t i ona l  Securi ty Test .  T he  p roposed  faci l i ty
wou l d  have  p l aced  i t  nea r the  Canad i an  Space  Agency.  T he  dea l  was reported l y b l ocked  due  to  these  p roxi m i ty concerns.  T h i s was the  f i rst  dea l  i n
Canada  tha t  was re j ected  due  to  the  p roxi m i ty o f  an  exi st i ng  o r p l anned  Canad i an  busi ness to  an  i m portan t  governm ent faci l i ty.  T he  US has a l so  i n  the
past  b l ocked  o r revi ewed  sensi t i ve  fo re i gn  i nvestm en ts owi ng  to  the i r p roxi m i ty to  m i l i ta ry bases,  a l so  ci t i ng  na t i ona l  secu ri ty concerns.

The Liberal Government's Approach to Foreign Investment

In  the  l ead -up  to  the  October 2015  e l ect i on ,  m any sta tem en ts by the  L i be ra l  pa rty re f l ected  sen t i m en ts favouri ng  a  m ore  open  and  t ransparen t  fo re i gn
i nvestm en t po l i cy.

In  Apri l  2015 ,  then-L i be ra l  Fi nance  Cri t i c,  Sco t t  Bri son ,  gave  a  speech  to  the  Canad i an  Cl ub  o f  To ron to  i n  wh i ch  he  em phasi zed  tha t  a  T rudeau
governm ent wou l d  " rebu i l d  Canada-Ch i na  re l a t i ons tha t  have  been  d i m i n i shed  by M r.  Harper" .  M r.  Bri son  wen t  on  to  sta te :

Fo re i gn  i nvestm en t i ncl ud i ng  Ch i nese  i nvestm en t can  he l p  crea te  j obs and  g rowth  i n  Canada .  M u l roney,  Chré t i en ,  and  M art i n  go t  tha t ,  and  so  does
Just i n  T rudeau .  M r.  T rudeau  was the  f i rst  fede ra l  l eader to  endorse  the  CNOOC-Nexen  dea l ,  weeks be fo re  M r.  Harper announced  federa l  approva l ,  wh i l e
m uddyi ng  the  wa te rs,  and  crea t i ng  uncerta i n ty fo r fu tu re  Ch i nese  i nvestm en ts i n  Canada .  He  re j ects M r.  Harper's posi t i on  o f  m aki ng  Canada 's fo re i gn
i nvestm en t ru l es de l i be ra te l y opaque .

M r.  T rudeau  understands tha t  am b i guous ru l es m i gh t  m ake  the  Pri m e  M i n i ste r's po l i t i ca l  l i fe  a  b i t  easi e r,  bu t  i t  com es a t  a  cost .  T ha t  cost  i s bo rne  by
Canad i an  busi nesses who  a re  l ooki ng  fo r i nvestm en t,  and  Canad i an  worke rs who  need  j obs.  Am b i guous ru l es post-CNOOC-Nexen  have  crea ted  a  ch i l l  on
Ch i nese  i nvestm en t.  Ch i nese  i nvesto rs a re  as a l l e rg i c to  uncerta i n ty as Canad i an  i nvesto rs.
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estab l i sh  a  new Canad i an  busi ness;

acqu i re  con tro l  o f  a  Canad i an  busi ness pe r the  cri te ri a  l a i d  ou t  under the  ne t  bene f i t  revi ew; o r

estab l i sh  o r acqu i re  a  busi ness on l y pa rt i a l l y l oca ted  i n  Canada ,  as l ong  as the re  i s a  "p l ace  o f  opera t i on "  i n  Canada  and  e i the r em p l oyees o r
asse ts i n  Canada  connected  wi th  the  busi ness's opera t i ons.

No  f i nanci a l  th resho l d  i s requ i red  to  be  m et,  and  a  t ransact i on  o f  any si ze  m ay be  revi ewed .

I f  the  M i n i ste r "has reasonab l e  g rounds to  be l i eve"  tha t  an  i nvestm en t cou l d  be  i n j u ri ous to  na t i ona l  secu ri ty,  the  M i n i ste r m ay no t i fy the  i nvesto r.  T h i s
no t i f i ca t i on  se rves to  pause  the  i nvestm en t,  i f  i t  has no t  ye t  been  i m p l em ented ,  a l though  the  i nvestm en t m ay st i l l  be  revi ewed  post-i m p l em enta t i on .  I f
the  M i n i ste r,  i ndependen t l y o r j o i n t l y wi th  the  M i n i ste r o f  Pub l i c Sa fe ty and  Em ergency Preparedness,  de te rm i nes tha t  a  Na t i ona l  Securi ty Test  i s
requ i red ,  an  o rde r wi l l  be  m ade  and  no t i ce  o f  the  revi ew wi l l  be  sen t .

Wha t const i tu tes an  i nvestm en t tha t  i s i n j u ri ous to  na t i ona l  secu ri ty i s de l i be ra te l y no t  de f i ned  i n  the  ICA o r Regu l a t i ons i n  o rde r to  p rese rve  the
l eg i sl a t i on 's f l exi b i l i ty.  I f  the  i nvestm en t i s no t  found  to  be  i n j u ri ous to  na t i ona l  secu ri ty,  a  no t i ce  wi l l  be  sen t  i nd i ca t i ng  the  concl usi on  o f  the  revi ew
process.  I f  the  i nvestm en t i s found  to  pose  a  th rea t  to  na t i ona l  secu ri ty,  the  Governor i n  Counci l  m ay o rde r any m easure  tha t  i s fe l t  to  be  necessary to
m i t i ga te  the  ri sks,  i ncl ud i ng  those  l i sted  i n  sect i on  25 .4  o f  the  ICA, such  as;  b l ocki ng  the  i nvestm en t,  requ i ri ng  undertaki ngs o r i m posi ng  te rm s and
cond i t i ons fo r the  i m p l em enta t i on ,  o r requ i ri ng  d i vest i tu re  o f  the  i nvestm en t i f  i t  has a l ready been  m ade .

T he  M i n i ste r has 45  days a f te r the  ce rt i f i ed  da te  o f  a  No t i f i ca t i on  o r an  App l i ca t i on  to  no t i fy the  i nvesto r tha t  an  o rde r fo r a  Na t i ona l  Securi ty Test  m ay
be  i ssued .  T he  M i n i ste r m ay no t i fy the  i nvesto r up  to  45  days a f te r the  t ransact i on  has cl osed  tha t  an  o rde r fo r a  Na t i ona l  Securi ty Test  m ay be  i ssued .

A revi ew under the  Na t i ona l  Securi ty Test  m ay l ast  up  to  200  days,  i ncl usi ve  o f  a l l  o f  the  i n te ri m  revi ew peri ods and  the  pe ri od  du ri ng  wh i ch  the
Governor-i n -Counci l  m ay take  act i on  wi th  respect  to  the  i nvestm en t.  T h i s pe ri od  m i gh t  be  extended  even  fu rthe r i f  the  i nvesto r and  the  M i n i ste r ag ree
to  an  extensi on .

Case Studies of National Security Test Reviews Under the Harper Government

Between  2009  and  2016 ,  ISEDC recom m ended  tha t  the  Governor-i n -Counci l  o rde r e i gh t  Na t i ona l  Securi ty Tests o f  i nvestm en ts.  Am ong  the  e i gh t
Na t i ona l  Securi ty Tests tha t  were  conducted ,  th ree  resu l ted  i n  d i rect i ves no t  to  i m p l em ent the  p roposed  i nvestm en t,  two  resu l ted  i n  o rde rs tha t  the  non-
Canad i an  i nvesto r d i vest  con tro l  o f  the  Canad i an  busi nesses;  and  two  resu l ted  i n  the  au tho ri za t i on  o f  the  p roposed  i nvestm en ts sub j ect  to  cond i t i ons to
m i t i ga te  the  associ a ted  na t i ona l  secu ri ty concerns.  Fi na l l y,  one  revi ew resu l ted  i n  the  p roposed  i nvestm en t be i ng  wi thd rawn p ri o r to  the  i ssuance  o f  a
f i na l  o rde r.  Exam p l es o f  th ree  t ransact i ons scru t i n i zed  under the  Na t i ona l  Securi ty Test  a re  ou t l i ned  be l ow.

Acce l e ro /A l l st ream

In  th i s case ,  Egyp t i an  i nvestm en t g roup  Acce l e ro  Cap i ta l  Ho l d i ngs ("Acce l e ro " ) app l i ed  to  acqu i re  A l l st ream , a  busi ness un i t  o f  M an i toba  Te l ecom
Servi ces Inc.  ("M T S" ).  A l l st ream  was va l ued  a t  $520  m i l l i on  a t  the  t i m e .  T he  M i n i ste r po i n ted  to  "unspeci f i ed  na t i ona l  secu ri ty concerns"  as the  basi s
fo r re j ect i ng  the  dea l .  T he  M i n i ste r d i d  no t  speci fy wha t  the  securi ty concerns m ay have  been ,  bu t  sa i d :  "M T S A l l st ream  opera tes a  na t i ona l  f i b re  op t i c
ne twork tha t  p rovi des cri t i ca l  te l ecom m un i ca t i ons se rvi ces to  busi nesses and  governm ents,  i ncl ud i ng  the  Governm ent o f  Canada" .  T h i s was the  f i rst
exp ressl y d i sa l l owed  dea l  under the  Na t i ona l  Securi ty Test  si nce  the  crea t i on  o f  the  na t i ona l  secu ri ty reg i m e  i n  2009 .

In  2015 ,  M T S's asse ts were  u l t i m a te l y successfu l l y so l d  to  a  non-Canad i an  i nvesto r,  US-based  Zayo  Group  Ho l d i ngs Inc.  ("Zayo" ),  fo r US$465  m i l l i on  i n
cash .

GFI/Fo rsys

Ano the r dea l  tha t  ra i sed  i ssues o f  na t i ona l  secu ri ty was George  Forrest  In te rna t i ona l 's ("GFI" ) $585  m i l l i on  b i d  to  buy Forsys M eta l s Corp .  ("Fo rsys" ).  In
2011 ,  Industry Canada  (the  p redecessor to  ISEDC) pu t  the  t ransact i on  on  ho l d  due  to  US susp i ci ons tha t  the  Be l g i an  buyers p l anned  to  se l l  Fo rsys'
u ran i um  to  I ran .  A l l eged l y,  the  Canad i an  governm ent rece i ved  i n fo rm at i on  tha t  l i nked  GFI to  ongo i ng  d i scussi ons wi th  I ran i an  o ff i ci a l s and  tha t  those
d i scussi ons m ay have  been  re l a ted  to  I ran 's e ffo rts to  acqu i re  add i t i ona l  u ran i um  o re .  T he  dea l  u l t i m a te l y fe l l  apa rt  because  GFI reported l y m i ssed
severa l  dead l i nes i n  t ransfe rri ng  funds fo r the  takeover,  bu t  i t  i s uncl ea r whe the r i t  was Industry Canada 's i n te rven t i on  tha t  u l t i m a te l y a ffected  i ts
ou tcom e.

Be i da  Jade  B i rd

Accord i ng  to  m ed i a  reports,  a  p roposed  i nvestm en t by Ch i nese  i nvesto r,  Be i da  Jade  B i rd  (wh i ch  i s a ff i l i a ted  wi th  Ch i na 's Peki ng  Un i ve rsi ty),  to  estab l i sh
a  $30  m i l l i on  a l a rm  m anu factu ri ng  faci l i ty i n  Sa i n t-Bruno  de  M on ta rvi l l e ,  Québec was re j ected  under the  Na t i ona l  Securi ty Test .  T he  p roposed  faci l i ty
wou l d  have  p l aced  i t  nea r the  Canad i an  Space  Agency.  T he  dea l  was reported l y b l ocked  due  to  these  p roxi m i ty concerns.  T h i s was the  f i rst  dea l  i n
Canada  tha t  was re j ected  due  to  the  p roxi m i ty o f  an  exi st i ng  o r p l anned  Canad i an  busi ness to  an  i m portan t  governm ent faci l i ty.  T he  US has a l so  i n  the
past  b l ocked  o r revi ewed  sensi t i ve  fo re i gn  i nvestm en ts owi ng  to  the i r p roxi m i ty to  m i l i ta ry bases,  a l so  ci t i ng  na t i ona l  secu ri ty concerns.

The Liberal Government's Approach to Foreign Investment

In  the  l ead -up  to  the  October 2015  e l ect i on ,  m any sta tem en ts by the  L i be ra l  pa rty re f l ected  sen t i m en ts favouri ng  a  m ore  open  and  t ransparen t  fo re i gn
i nvestm en t po l i cy.

In  Apri l  2015 ,  then-L i be ra l  Fi nance  Cri t i c,  Sco t t  Bri son ,  gave  a  speech  to  the  Canad i an  Cl ub  o f  To ron to  i n  wh i ch  he  em phasi zed  tha t  a  T rudeau
governm ent wou l d  " rebu i l d  Canada-Ch i na  re l a t i ons tha t  have  been  d i m i n i shed  by M r.  Harper" .  M r.  Bri son  wen t  on  to  sta te :

Fo re i gn  i nvestm en t i ncl ud i ng  Ch i nese  i nvestm en t can  he l p  crea te  j obs and  g rowth  i n  Canada .  M u l roney,  Chré t i en ,  and  M art i n  go t  tha t ,  and  so  does
Just i n  T rudeau .  M r.  T rudeau  was the  f i rst  fede ra l  l eader to  endorse  the  CNOOC-Nexen  dea l ,  weeks be fo re  M r.  Harper announced  federa l  approva l ,  wh i l e
m uddyi ng  the  wa te rs,  and  crea t i ng  uncerta i n ty fo r fu tu re  Ch i nese  i nvestm en ts i n  Canada .  He  re j ects M r.  Harper's posi t i on  o f  m aki ng  Canada 's fo re i gn
i nvestm en t ru l es de l i be ra te l y opaque .

M r.  T rudeau  understands tha t  am b i guous ru l es m i gh t  m ake  the  Pri m e  M i n i ste r's po l i t i ca l  l i fe  a  b i t  easi e r,  bu t  i t  com es a t  a  cost .  T ha t  cost  i s bo rne  by
Canad i an  busi nesses who  a re  l ooki ng  fo r i nvestm en t,  and  Canad i an  worke rs who  need  j obs.  Am b i guous ru l es post-CNOOC-Nexen  have  crea ted  a  ch i l l  on
Ch i nese  i nvestm en t.  Ch i nese  i nvesto rs a re  as a l l e rg i c to  uncerta i n ty as Canad i an  i nvesto rs.
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[…] Wi th  a  sm a l l  open  econom y dependen t  on  t rade  and  i nvestm en t,  Canada  needs a  Pri m e  M i n i ste r who  understands how i m portan t  re l a t i onsh i ps a re
to  the  Canad i an  econom y.

In  June  2015 ,  M r.  T rudeau  h i m se l f  sta ted  tha t  " i n  o rde r to  d i ve rsi fy and  g l oba l i ze  ou r approach  to  t rade  and  fo re i gn  i nvestm en t,  we  need  to  do  m ore  to
streng then  ou r t i es wi th  bu rgeon i ng  g l oba l  m arke ts i n  Asi a  and  Afri ca ,  i n  pa rt i cu l a r" .

I t  st i l l  rem a i ns uncl ea r whe the r the  L i be ra l  governm ent wi l l  p ropose  changes to  the  ICA tha t  wou l d  p rovi de  fu rthe r cl a ri ty to  the  Ne t  Bene f i t  and
Nat i ona l  Securi ty Tests wh i ch  wou l d  resu l t  i n  m ore  t ransparen t  ru l es and  p rocedures.

T he  sta tem en ts and  com m ents f rom  the  T rudeau  governm ent suggest  tha t  i t  wi l l  con t i nue  i ts st rong  h i sto ry o f  support i ng  f ree  t rade  and  openness to
fo re i gn  i nvestm en t.  In  Sep tem ber 2016 ,  T rudeau  em barked  on  a  t rade  m i ssi on  to  Ch i na ,  wi th  the  sta ted  hope  o f  crea t i ng  a  renewed  i nvestm en t
re l a t i onsh i p .  In  d i scussi ng  the  t ri p ,  Fi nance  M i n i ste r B i l l  M orneau  sta ted  tha t  Canada  m ay consi de r re l axi ng  i ts fo re i gn  i nvestm en t ru l es,  and  tha t  the
governm ent i s open  to  revi ewi ng  the  restri ct i ons on  the  ab i l i ty o f  SOEs to  acqu i re  Canad i an  o i l  asse ts.

I t  i s cl ea r tha t  governm ents a round  the  worl d  a re  payi ng  a t ten t i on  to  wha t  i s vi si b l y a  t rend  toward  econom i c p ro tect i on i sm . Ye t ,  g i ven  recen t
announcem ents by the  L i be ra l  governm ent,  the re  appears to  be  good  reason  to  be  hope fu l  tha t  Canada  rem a i ns com m i t ted  to  f ree  t rade  and
i nvestm en t.

 Un l ess the  i nvesto r qua l i f i es fo r a  speci f i c exem pt i on  l a i d  ou t  i n  s.  10  o f  the  ICA.

 " Investmen t Canada  Act — Annua l  Report  2015-2016" ,  Industry Canada  a t  1 .

 Ib i d .

 T he  en te rp ri se  va l ue  o f  a  pub l i c com pany i s ca l cu l a ted  as fo l l ows:  En te rp ri se  Va l ue  = M arke t  cap i ta l i za t i on  p l us L i ab i l i t i es (o the r than  opera t i ng
l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

T he  en te rp ri se  va l ue  o f  a  p ri va te  com pany i s ca l cu l a ted  as fo l l ows:

En te rp ri se  Va l ue  = To ta l  Acqu i si t i on  Va l ue  ("TAV" ) p l us L i ab i l i t i es (o the r than  opera t i ng  l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

T he  en te rp ri se  va l ue  o f  a  ta rge t  busi ness tha t  i s acqu i red  by way o f  asse t  acqu i si t i on  i s ca l cu l a ted  as fo l l ows:

En te rp ri se  Va l ue  = To ta l  Acqu i si t i on  Va l ue  (“TAV”) p l us L i ab i l i t i es (o the r than  opera t i ng  l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

 SOR/85-611 ,  s 3 .1 .

 A busi ness tha t  ca rri es on :  a ) the  pub l i ca t i on ,  d i st ri bu t i on  o r sa l e  o f  books,  m agazi nes,  pe ri od i ca l s o r newspapers i n  p ri n t  o r m ach i ne  readab l e  fo rm ,
o the r than  the  so l e  act i vi ty o f  p ri n t i ng  o r typese t t i ng  o f  books,  m agazi nes,  pe ri od i ca l s o r newspapers;  b ) the  p roduct i on ,  d i st ri bu t i on ,  sa l e  o r exh i b i t i on
o f  f i l m  o r vi deo  reco rd i ngs;  c) the  p roduct i on ,  d i st ri bu t i on ,  sa l e  o r exh i b i t i on  o f  aud i o  o r vi deo  m usi c reco rd i ngs;  d ) the  pub l i ca t i on ,  d i st ri bu t i on  o r sa l e
o f  m usi c i n  p ri n t  o r m ach i ne  readab l e  fo rm ; o r e ) rad i o  com m un i ca t i on  i n  wh i ch  the  t ransm i ssi ons a re  i n tended  fo r d i rect  recep t i on  by the  genera l
pub l i c,  any rad i o ,  te l evi si on  and  cab l e  te l evi si on  b roadcast i ng  undertaki ngs and  any sa te l l i te  p rog ram m i ng  and  b roadcast  ne twork se rvi ces.

 Supra  no te  2 ,  s 21 .

 T hese  facto rs i ncl ude :  the  i nvestm en t 's i m pact  on  econom i c act i vi ty i n  Canada ,  the  i nvestm en t 's i m pact  on  pa rt i ci pa t i on  by Canad i ans,  the
i nvestm en t 's i m pact  on  p roduct i vi ty,  i ndustri a l  e ff i ci ency,  techno l og i ca l  deve l opm ent,  p roduct  i nnova t i on  and  p roduct  va ri e ty,  the  i nvestm en t 's i m pact
on  com pet i t i on  wi th i n  the  i ndustry,  the  i nvestm en t 's i m pact  on  the  " i ndustri a l ,  econom i c and  cu l tu ra l "  po l i cy ob j ect i ves o f  Canada ,  and  the  i nvestm en t 's
i m pact  on  Canada 's g l oba l  com pet i t i veness.

 Supra  no te  3  a t  10 .

 T here  a re  a l so  separa te  Gu i de l i nes tha t  speak speci f i ca l l y to  acqu i si t i ons o f  Oi l  and  Gas In te rests.

 [2011 ]  SCCA No  364 .  In  Ju l y 2009 ,  the  M i n i ste r i m posed  adm i n i st ra t i ve  m one ta ry pena l t i es o f  $10 ,000  pe r day,  pe r b reach  o f  undertaki ng  aga i nst  US
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[…] Wi th  a  sm a l l  open  econom y dependen t  on  t rade  and  i nvestm en t,  Canada  needs a  Pri m e  M i n i ste r who  understands how i m portan t  re l a t i onsh i ps a re
to  the  Canad i an  econom y.

In  June  2015 ,  M r.  T rudeau  h i m se l f  sta ted  tha t  " i n  o rde r to  d i ve rsi fy and  g l oba l i ze  ou r approach  to  t rade  and  fo re i gn  i nvestm en t,  we  need  to  do  m ore  to
streng then  ou r t i es wi th  bu rgeon i ng  g l oba l  m arke ts i n  Asi a  and  Afri ca ,  i n  pa rt i cu l a r" .

I t  st i l l  rem a i ns uncl ea r whe the r the  L i be ra l  governm ent wi l l  p ropose  changes to  the  ICA tha t  wou l d  p rovi de  fu rthe r cl a ri ty to  the  Ne t  Bene f i t  and
Nat i ona l  Securi ty Tests wh i ch  wou l d  resu l t  i n  m ore  t ransparen t  ru l es and  p rocedures.

T he  sta tem en ts and  com m ents f rom  the  T rudeau  governm ent suggest  tha t  i t  wi l l  con t i nue  i ts st rong  h i sto ry o f  support i ng  f ree  t rade  and  openness to
fo re i gn  i nvestm en t.  In  Sep tem ber 2016 ,  T rudeau  em barked  on  a  t rade  m i ssi on  to  Ch i na ,  wi th  the  sta ted  hope  o f  crea t i ng  a  renewed  i nvestm en t
re l a t i onsh i p .  In  d i scussi ng  the  t ri p ,  Fi nance  M i n i ste r B i l l  M orneau  sta ted  tha t  Canada  m ay consi de r re l axi ng  i ts fo re i gn  i nvestm en t ru l es,  and  tha t  the
governm ent i s open  to  revi ewi ng  the  restri ct i ons on  the  ab i l i ty o f  SOEs to  acqu i re  Canad i an  o i l  asse ts.

I t  i s cl ea r tha t  governm ents a round  the  worl d  a re  payi ng  a t ten t i on  to  wha t  i s vi si b l y a  t rend  toward  econom i c p ro tect i on i sm . Ye t ,  g i ven  recen t
announcem ents by the  L i be ra l  governm ent,  the re  appears to  be  good  reason  to  be  hope fu l  tha t  Canada  rem a i ns com m i t ted  to  f ree  t rade  and
i nvestm en t.

 Un l ess the  i nvesto r qua l i f i es fo r a  speci f i c exem pt i on  l a i d  ou t  i n  s.  10  o f  the  ICA.

 " Investmen t Canada  Act — Annua l  Report  2015-2016" ,  Industry Canada  a t  1 .

 Ib i d .

 T he  en te rp ri se  va l ue  o f  a  pub l i c com pany i s ca l cu l a ted  as fo l l ows:  En te rp ri se  Va l ue  = M arke t  cap i ta l i za t i on  p l us L i ab i l i t i es (o the r than  opera t i ng
l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

T he  en te rp ri se  va l ue  o f  a  p ri va te  com pany i s ca l cu l a ted  as fo l l ows:

En te rp ri se  Va l ue  = To ta l  Acqu i si t i on  Va l ue  ("TAV" ) p l us L i ab i l i t i es (o the r than  opera t i ng  l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

T he  en te rp ri se  va l ue  o f  a  ta rge t  busi ness tha t  i s acqu i red  by way o f  asse t  acqu i si t i on  i s ca l cu l a ted  as fo l l ows:

En te rp ri se  Va l ue  = To ta l  Acqu i si t i on  Va l ue  (“TAV”) p l us L i ab i l i t i es (o the r than  opera t i ng  l i ab i l i t i es) m i nus Cash  and  cash  equ i va l en ts.

 SOR/85-611 ,  s 3 .1 .

 A busi ness tha t  ca rri es on :  a ) the  pub l i ca t i on ,  d i st ri bu t i on  o r sa l e  o f  books,  m agazi nes,  pe ri od i ca l s o r newspapers i n  p ri n t  o r m ach i ne  readab l e  fo rm ,
o the r than  the  so l e  act i vi ty o f  p ri n t i ng  o r typese t t i ng  o f  books,  m agazi nes,  pe ri od i ca l s o r newspapers;  b ) the  p roduct i on ,  d i st ri bu t i on ,  sa l e  o r exh i b i t i on
o f  f i l m  o r vi deo  reco rd i ngs;  c) the  p roduct i on ,  d i st ri bu t i on ,  sa l e  o r exh i b i t i on  o f  aud i o  o r vi deo  m usi c reco rd i ngs;  d ) the  pub l i ca t i on ,  d i st ri bu t i on  o r sa l e
o f  m usi c i n  p ri n t  o r m ach i ne  readab l e  fo rm ; o r e ) rad i o  com m un i ca t i on  i n  wh i ch  the  t ransm i ssi ons a re  i n tended  fo r d i rect  recep t i on  by the  genera l
pub l i c,  any rad i o ,  te l evi si on  and  cab l e  te l evi si on  b roadcast i ng  undertaki ngs and  any sa te l l i te  p rog ram m i ng  and  b roadcast  ne twork se rvi ces.

 Supra  no te  2 ,  s 21 .

 T hese  facto rs i ncl ude :  the  i nvestm en t 's i m pact  on  econom i c act i vi ty i n  Canada ,  the  i nvestm en t 's i m pact  on  pa rt i ci pa t i on  by Canad i ans,  the
i nvestm en t 's i m pact  on  p roduct i vi ty,  i ndustri a l  e ff i ci ency,  techno l og i ca l  deve l opm ent,  p roduct  i nnova t i on  and  p roduct  va ri e ty,  the  i nvestm en t 's i m pact
on  com pet i t i on  wi th i n  the  i ndustry,  the  i nvestm en t 's i m pact  on  the  " i ndustri a l ,  econom i c and  cu l tu ra l "  po l i cy ob j ect i ves o f  Canada ,  and  the  i nvestm en t 's
i m pact  on  Canada 's g l oba l  com pet i t i veness.

 Supra  no te  3  a t  10 .

 T here  a re  a l so  separa te  Gu i de l i nes tha t  speak speci f i ca l l y to  acqu i si t i ons o f  Oi l  and  Gas In te rests.
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