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WTO Panel Issues an Important Reminder That Safeguards Are Not Safe from
Challenge

T he  Novem ber 6  pane l  report  i s j ust  the  l a test  i n  a  l ong  l i ne  o f  cases i n  wh i ch  WT O M em bers have  been  unab l e  to  j ust i fy the i r sa feguard  m easures.

A Novem ber 6 ,  2018 ,  Worl d  T rade  Organ i za t i on  (WT O) d i spu te  se t t l em en t pane l  report  i s fu rthe r con f i rm a t i on  tha t  wh i l e  sa feguard  act i ons a re  i n
p ri nci p l e  pe rm i t ted  by WT O ru l es,  estab l i sh i ng  com p l i ance  wi th  those  ru l es wi l l  be  a  daun t i ng  task when  a  sa feguard  i s cha l l enged  by o the r WT O
M em bers.

T he  Novem ber 6  pane l  report  i s j ust  the  l a test  i n  a  l ong  l i ne  o f  cases i n  wh i ch  WT O M em bers have  been  unab l e  to  j ust i fy the i r sa feguard  m easures.  T he
case  i nvo l ved  a  com p l a i n t  by Japan  regard i ng  a  m easure  i m posed  by Ind i a  on  i m ports o f  ho t-ro l l ed  f l a t  stee l  p roducts.  T he  pane l  found  the  adequacy
o f  the  exp l ana t i ons by Ind i a ’s au tho ri ty to  be  l acki ng ,  i ncl ud i ng  wi th  respect  to  the  exi stence  o f  se ri ous i n j u ry o r th rea t  o f  se ri ous i n j u ry and  the  causa l
re l a t i onsh i p  be tween  the  i ncrease  i n  i m ports and  tha t  se ri ous i n j u ry o r th rea t .

Sa feguards a re  em ergency m easures i n  the  fo rm  o f  ta ri f fs,  quo tas o r bo th ,  tha t  a re  i n tended  to  address se ri ous i n j u ry o r the  th rea t  o f  se ri ous i n j u ry
caused  by an  un fo reseen  i ncrease  i n  i m ports.  Un l i ke  the  ru l es tha t  a l l ow WT O M em bers to  de roga te  f rom  the i r t rade  l i be ra l i zi ng  com m i tm en ts to
address un fa i r t rade  p ract i ces l i ke  dum p i ng  o r subsi d i za t i on ,  sa feguards a re  de roga t i ons to  address i ncreased  vo l um es o f  fa i rl y t raded i m ports and  a re
excep t i ona l  i n  tha t  i m portan t  sense .  I t  the re fo re  i s no t  su rp ri si ng  tha t  the  WT O ru l es govern i ng  sa feguards ca re fu l l y l i m i t  when  they a re  pe rm i t ted  and
ho l d  m em bers i m posi ng  them  to  a  ve ry h i gh  standard  to  dem onstra te  tha t  they a re  j ust i f i ed .

A WT O M em ber con tem p l a t i ng  a  sa feguard  on  m ore  than  a  p rovi si ona l  basi s (i .e .  beyond  200  days) i s requ i red  to  assess whe the r the  p roposed
sa feguard  i s warran ted .  I t  m ust  dem onstra te  the  exi stence  o f  un fo reseen  deve l opm ents and  m ust  show th rough  “reasoned  and  adequa te  exp l ana t i ons
tha t  the  un fo reseen  deve l opm ents have  resu l ted  i n  i ncreased  i m ports o f  the  speci f i c p roducts ta rge ted  by the  sa feguard ,  and  tha t  the re  i s a  causa l  l i nk
be tween  the  i ncreased  i m ports and  se ri ous i n j u ry o r th rea t  o f  se ri ous i n j u ry to  the  re l evan t  dom est i c i ndustry.

To  estab l i sh  the  exi stence  o f  se ri ous i n j u ry o r th rea t ,  the  WT O M em ber m ust  exam i ne  a l l  re l evan t  facto rs,  i ncl ud i ng  those  l i sted  i n  the  WT O’s
Agreem ent on  Sa feguards re l a t i ng  to  the  sca l e  o f  the  i ncrease  i n  i m ports,  the  share  o f  the  m arke t  cap tu red  by them , and  facto rs re l a t i ng  to  the
perfo rm ance  o f  the  dom est i c i ndustry.  I f  the  t rends i n  on l y som e facto rs a re  posi t i ve ,  the re  m ust  be  a  com pe l l i ng  exp l ana t i on  as to  how and  why the
dom est i c i ndustry i s neverthe l ess i n j u red .  Care  m ust  a l so  be  taken  to  d i st i ngu i sh  be tween  o the r facto rs tha t  m ay be  i n j u ri ng  the  dom est i c i ndustry and
the  i n j u ri ous e ffects o f  the  i ncreased  i m ports.

T he  Novem ber 6  pane l  report  has pa rt i cu l a r resonance  i n  Canada ,  where  the  federa l  Governm ent has asked  the  Canad i an  In te rna t i ona l  T rade  T ri buna l
(CIT T ) to  conduct  an  i nqu i ry as to  whe the r the re  i s a  ra t i ona l e  fo r de f i n i t i ve  sa feguards on  seven  cl asses o f  stee l  p roducts,  wh i ch  a re  cu rren t l y the
sub j ect  o f  p rovi si ona l  sa feguards.  Canada  has never be fo re  i m posed  a  sa feguard  i n  the  WT O e ra .  T he  pane l ’s report  se rves as an  i m portan t  rem i nder fo r
the  Canad i an  Governm ent tha t  any recom m enda t i on  fo r sa feguard  m easures by the  CIT T  wi l l  need  to  be  tho rough l y j ust i f i ed  i f  i t  i s to  wi thstand  the
WT O cha l l enge  tha t  i s a l m ost  ce rta i n  to  fo l l ow qu i ckl y i f  Canada  does i m pose  de f i n i t i ve  sa feguards.
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