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PERSPECTIVE

China launches a new WTO case on U.S. ‘green’ industrial policy measures

Introduction

I t ’s d i spu te  num ber 623  and  the  short  t i t l e  i s U.S. –  IRA (Ch i na ).  T he  venue  i s the  Worl d  T rade  Organ i za t i on  (WT O) i n  Geneva  –  the  sea t  o f  g l oba l  sta te -
to -sta te  d i spu tes ove r m easures a ffect i ng  t rade  i n  goods and  se rvi ces.  I t  i s a t  once  the  l a rgest  and  the  l east  consequen t i a l  t rade  d i spu te  b rough t  be fo re
the  WT O i n  i ts nearl y 30 -year h i sto ry.

Ch i na  a l l eges tha t  ce rta i n  tax cred i ts under the  In f l a t i on  Reduct i on  Act  (the  IRA) –  the  B i den  Adm i n i st ra t i on ’s si gna l  envi ronm enta l ,  i ndustri a l  and  t rade
po l i cy ach i evem ent –  vi o l a te  the  d i scri m i na t i on  and  subsi dy d i sci p l i nes o f  the  WT O Agreem ent.   A f te r engag i ng  i n  “Consu l ta t i ons” ea rl i e r th i s yea r,
Ch i na  asked  the  WT O to  estab l i sh  a  “pane l ” to  exam i ne  i ts com p l a i n ts.  On  Sep t .  23 ,  2024 ,  the  WT O d i d  exact l y tha t .  Fo r the  next  two  years,  Ch i na  and
the  U.S.  wi l l  be  engag i ng  i n  a  fo rm a l  d i spu te  whose  l ega l  ou tcom e i s p robab l y a  g i ven  –  a  wi n  fo r Ch i na  –  bu t  whose  p ract i ca l  ou tcom e wi l l  be  to
fu rthe r weaken  m u l t i l a te ra l i sm , the  g l oba l  ru l es-based  f ram ework fo r t rade ,  and  the  WT O as an  i nst i tu t i on .  In  the  m ean t i m e , ne i the r t rade  no r the
envi ronm ent wi l l  be  se rved .

Gri m  p rognosi s,  th i s.  One  tha t  i s j ust i f i ed .

How d i d  we  ge t  he re?  And  where  do  we  go  f rom  here?

What’s a WTO dispute?

Fi rst ,  the  basi cs.

T he  WT O, estab l i shed  i n  1995 ,  i s and  rem a i ns the  m ost  am b i t i ous –  and  the  m ost  e ffect i ve  –  g l oba l  f ram ework fo r t rade  l i be ra l i za t i on  i n  h i sto ry.  T he
underl yi ng  t rea ty –  the  WT O Agreem ent –  estab l i shes ri gh ts and  ob l i ga t i ons fo r M em bers (now num beri ng  166) i n  respect  o f  m easures a ffect i ng  t rade  i n
goods and  se rvi ces.  T hese  range  f rom  d i sci p l i nes  on  ta ri f fs,  techn i ca l  ba rri e rs to  t rade ,  m arke t  access i n  se rvi ces,  and  i n te l l ectua l  p roperty,  to  the  ri gh t
fo r M em bers to  p ro tect  the  envi ronm ent and  the  hea l th  and  we l fa re  o f  the i r ci t i zens,  and  to  pu t  i n  p l ace  i ndustri a l  and  ag ri cu l tu ra l  subsi d i es.  T he  WT O
Agreem ent a l so  se t  up  a  “d i spu te  se t t l em en t” m echan i sm  (DSM ) i n  1995  tha t  changed  the  g l oba l  l andscape  o f  t rade  l aw and  po l i cy –  f rom  power
dynam i cs based  on  the  econom i c and  po l i t i ca l  we i gh t  o f  pa rt i ci pan ts to  a  “ru l es-based” f ram ework a rgued  by l awyers and  deci ded  by i m part i a l  a rb i te rs,
ove rseen  by an  appe l l a te  i nstance .

Desp i te  popu l a r –  and  even ,  on  occasi on ,  expert  –  asse rt i ons,  the  WT O DSM  was and  i s no t  an  “en fo rcem ent” m echan i sm . Ra the r,  i t  gave  and  g i ves
M em bers a  f ram ework fo r th i rd  pa rty “f i nd i ngs” as to  whe the r cha l l enged  m easures m ee t the  l ega l  requ i rem en ts o f  the  t rea ty.  Com p l ex and  m u l t i -stage ,
the  WT O DSM  perm i ts M em bers,  ri ch  and  poor,  l a rge  and  sm a l l ,  to  b ri ng  cl a i m s aga i nst  o the r M em bers,  to  have  them  ad j ud i ca ted ,  and  to  i den t i fy
where  the  M em ber com p l a i ned  aga i nst  has acted  i n  vi o l a t i on  o f  i ts ob l i ga t i ons.  Once  the  f i nd i ngs were  m ade , i t  wou l d  be  up  to  the  d i spu te  pa rt i es to
so rt  them se l ves ou t :  th rough  i m p l em enta t i on  (m ost  o f  the  t i m e),  com pensa t i on  (m ore  ra re l y),  and  re ta l i a t i on  (i n  a  num ber o f  cases).  T h i s l a t te r –
re ta l i a t i on  –  i s how the  system  ended  up  wi th  Canad i an  m easures aga i nst  European  gherki ns to  re ta l i a te  aga i nst  European  m easures aga i nst  Canad i an
bee f ,  o r U.S.  ta ri f fs on  Cognac because  o f  Germ an  subsi d i es to  A i rbus.

Adm i t ted l y,  no t  a  pe rfect  system , bu t  one  tha t  worked  fo r twen ty-f i ve  years.

Jud i ci a l  d i spu te  se t t l em en t i n  t rade  m atte rs was revo l u t i ona ry i n  1995 .  Perhaps i t  was i nevi tab l e  tha t  i t  wou l d  run  i n to  p rob l em s, especi a l l y i n  the
Un i ted  Sta tes.  As ea rl y as 1998 ,  the re  were  concerns abou t  the  d i rect i on  o f  the  j u ri sp rudence . And  as ea rl y as 2003 ,  the  Un i ted  Sta tes exp ressed
concern  abou t  the  funct i on i ng  o f  the  WT O DSM  –  and ,  i n  pa rt i cu l a r,  the  Appe l l a te  Body.  T hese  concerns even tua l l y l ed  to  the  e ffect i ve  d i sm an t l i ng  o f
the  Appe l l a te  Body i n  2020 .  T h i s,  i n  tu rn ,  m ean t tha t  where  the re  was a  f i nd i ng  a t  the  f i rst  i nstance ,  an  appea l  o f  tha t  f i nd i ng  wou l d  b ri ng  the  d i spu te
to  an  ab rup t  ha l t ,  wi th  no  reso l u t i on  i n  si gh t :  the re  wou l d  be  no  i nstance  to  hear i t .

In  Apri l  2020 ,  to  enab l e  a  sem b l ance  o f  (tem pora ry) no rm a l i ty,  Canada  and  18  o the r M em bers estab l i shed  the  M u l t i -Pa rty In te ri m  Appea l -Arb i t ra t i on
Arrangem ent (M PIA), a  vi si onary appe l l a te  m echan i sm  based  on  an  i nnova t i ve  i nvoca t i on  o f  the  WT O’s ra re l y used  “a rb i t ra t i on ” m echan i sm .

So  fa r so  good .

T he  ca tch  i s,  un l i ke  the  WT O DSM , the  M PIA i s a  vo l un ta ry m echan i sm . And  the  Un i ted  Sta tes i s no t  a  pa rt i ci pan t .  Keep  tha t  i n  m i nd ;  i t ’l l  be  i m portan t
when  we  l ook a t  the  po ten t i a l  i m pact  o f  the  l a test  case .

What’s the global context?

T he  pe ri od  2017-2022  saw m a j o r cha l l enges no t  j ust  to  the  fo rma l  f ram eworks o f  m u l t i l a te ra l i sm  and  t rade .

A new Era of Economic and Polit ical Transit ion in The United States

Si nce  2017 ,  U.S.  t rade  po l i cy has been  undergo i ng  si gn i f i can t  changes on  m u l t i p l e  axes.

Bare l y ten  days a f te r the  T rum p Adm i n i st ra t i on  was sworn  i n to  o ff i ce  and  even  be fo re  a  new Un i ted  Sta tes T rade  Represen ta t i ve  was nam ed,  the  Un i ted
Sta tes i n fo rm ed  i ts t rad i ng  pa rtne rs i n  the  T ranspaci f i c Partne rsh i p  Agreem ent (T PP) o f  i ts i n ten t i on  to  wi thd raw f rom  the  Agreem ent.  T he  b i l a te ra l
nego t i a t i ons fo r the  T PP’s com pan i on  ag reem ent,  the  T ransa t l an t i c T rade  and  Investm en t Partne rsh i p  (T T IP),  wh i ch  the  EU and  Un i tes Sta tes had
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l aunched  i n  2013 ,  had  ended  wi thou t  concl usi on  a t  the  end  o f  2016 ;  a  Counci l  deci si on  o f  Apri l  15 ,  2019 sta tes tha t  the  nego t i a t i ng  d i rect i ves fo r the
T T IP a re  obso l e te  and  no  l onger re l evan t .

In  2018 ,  the  T rum p Adm i n i st ra t i on  announced  the  i m posi t i on  o f  extrao rd i na ry ta ri f fs on  stee l  i m ports f rom  a  range  o f  coun tri es on  na t i ona l  secu ri ty
g rounds,  even  as i t  l aunched  an  aggressi ve  d ri ve  to  renego t i a te  the  North  Am eri can  Free  T rade  Agreem ent wi th  i ts two  cl osest  t rad i ng  pa rtne rs.  Under
p ressure  f rom  the  Un i ted  Sta tes,  the  Appe l l a te  Body o f  the  Worl d  T rade  Organ i za t i on  (WT O) ceased  opera t i ng  i n  2019 , thus b ri ng i ng  to  wha t  i s l i ke l y
to  be  a  de f i n i t i ve  cl ose  an  i m portan t  chap te r i n  the  m u l t i l a te ra l  ru l es-based  t rad i ng  system .

Desp i te  ea rl y hopes,  the  B i den  p resi dency has no t  resu l ted  i n  a  re tu rn  to  m u l t i l a te ra l i sm  o r a  reve rsa l  o f  the  t rade  d i srup t i ng  d i rect i on  o f  the  p revi ous
Adm i n i st ra t i on .

T h i s i s no t ,  o f  cou rse ,  to  say tha t  the re  has been  no  change .  T he  cu rren t  Adm i n i st ra t i on  has departed  f rom  the  p revi ous one  i n  a t  l east  two  si gn i f i can t
ways:

pu rsu i ng  worke rs’ ri gh ts i n  m u l t i l a te ra l  fo ra ,  and

an  am b i t i ous  envi ronm enta l  agenda  a t  hom e, th rough  the  IRA.

T he  standard  l i ne  o f  the  U.S.  governm ent i s tha t  the  IRA i s “the  m ost  si gn i f i can t  cl i m a te  l eg i sl a t i on  i n  U.S.  h i sto ry. ”  I t  com pri ses “a  com b i na t i on  o f
g ran ts,  l oans,  reba tes,  i ncen t i ves,  and  o the r i nvestm en ts”  i ncl ud i ng  nearl y U.S.  $400  b i l l i on  i n  new spend i ng  th rough  g ran ts,  cred i t  subsi d i es,  and  tax
cred i ts  on  “cl i m a te  and  energy”.  Ostensi b l y a i m ed  a t  i m provi ng  the  “Cl ean  Energy Econom y”,  the  p rog ram m es a re  desi gned  to  “boost  dom est i c
m anu factu ri ng .”  T hese  i ncl ude :

‘tw o  dozen  tax p rovi si ons tha t  w i l l  save  fami l i es money on  the i r energy b i l l s and  acce l e ra te  the  dep l oyment o f  cl ean  energy,  cl ean  veh i cl es,
cl ean  bu i l d i ngs,  and  cl ean  manu factu ri ng ’;  and

‘b i l l i ons o f  do l l a rs i n  g ran t  and  l oan  p rog rams and  o the r i nvestmen ts fo r cl ean  energy and  cl i ma te  act i on . ’

I t  does so  wi th  the  ob j ect i ve  o f  bu i l d i ng  ‘a  l ow-ca rbon  energy system  wi th  Am eri can -m ade  techno l ogy. ’  In  pa rt i cu l a r,  under the  b road  head i ng
‘Advanci ng  and  Dep l oyi ng  Am eri can -M ade  Cl ean  Energy Tech ’,  the  IRA:

extends the  Product i on  Tax Cred i t  (PTC) and  Investmen t Tax Cred i t  (ITC)  to  support  the  dep l oyment o f  w i nd  fa rms and  so l a r a rrays to  the  end
o f  2024 ;  a f te r tha t ,  the  Cl ean  E l ectri ci ty PTC and  Cl ean  E l ectri ci ty ITC  p rovi de  fo r techno l ogy-neu tra l ,  emi ssi ons-based  cred i ts.  The  new
cri te ri a  ‘i ncen t i vi ze  i nvestmen t i n  d i sadvan taged  commun i t i es’  and  p rovi de  fo r add i t i ona l  cred i ts fo r a  p ro ject  o r faci l i ty can  ea rn  bonus cred i ts i f
i t  mee ts ‘ce rta i n  domest i c con ten t  requ i remen ts’ ;

approp ri a tes U.S.  $27  b i l l i on  fo r the  Envi ronmenta l  Pro tect i on  Agency ‘to  aw ard  compet i t i ve  g ran ts to  mob i l i ze  f i nanci ng  and  l eve rage  p ri va te
cap i ta l  fo r cl ean  energy and  cl i ma te  p ro jects tha t  reduce  g reenhouse  gas emi ssi ons. ’  As w i th  the  tax cred i ts,  the re  i s an  emphasi s on  p ro jects
tha t  ‘bene f i t  l ow -i ncome and  d i sadvan taged  commun i t i es’ ;

p rovi des U.S.  $40  b i l l i on  i n  ‘l oan  au tho ri ty to  guaran tee  l oans fo r i nnova t i ve  cl ean  energy p ro jects. ’  Th i s i s fu rthe r ‘supported  by U.S.  $3 .6
b i l l i on  i n  cred i t  subsi dy fo r l oan  guaran tees under sect i on  1703  o f  the  Energy Po l i cy Act  fo r i nnova t i ve  cl ean  energy techno l og i es’ ;

p rovi des an  add i t i ona l  ‘U.S.  $5  b i l l i on  i n  cred i t  subsi dy to  support  up  to  U.S.  $250  b i l l i on  i n  new  l oan  au tho ri ty to  guaran tee  l oans’  fo r
renew i ng  the  energy i n f rastructu re ;

extends the  Advanced  Energy Pro ject  Cred i t  by up  to  U.S.  $10  b i l l i on ;

se ts ou t  a  new  Advanced  Manu factu ri ng  Product i on  Cred i t ;

p rovi des fo r a  Cl ean  Veh i cl e  Cred i t  fo r ‘consumers pu rchasi ng  new  qua l i fyi ng  cl ean  veh i cl es tha t  mee t ce rta i n  standards fo r North  Ameri can
assemb l y;

appropri a tes U.S.  $3  b i l l i on  i n  ‘cred i t  subsi dy’  to  support  l oans fo r ‘the  manu factu re  o f  e l i g i b l e  advanced  techno l ogy veh i cl es and
componen ts’ ;

approp ri a tes U.S.  $2  b i l l i on  fo r ‘cost-sha red  g ran ts fo r domest i c p roduct i on  o f  e f f i ci en t  hyb ri d ,  p l ug -i n  e l ectri c hyb ri d ,  p l ug -i n  e l ectri c d ri ve ,  and
hydrogen  fue l  ce l l  e l ectri c veh i cl es’ ;

extends a  se ri es o f  tax cred i ts fo r b i od i ese l ,  a l te rna t i ve  fue l ,  and  cl ean  fue l  p roduct i on ;  and

se ts ou t  US$6  b i l l i on  i n  f i nanci a l  support  fo r ‘advanced  i ndustri a l  techno l og i es’  i n  ca rbon  i ncen t i ve  secto rs.

T h i s i s i n  add i t i on  to  si gn i f i can t  t ransfe rs to  sta te  and  l oca l  governm ents fo r a  va ri e ty o f  po l l u t i on  reduct i on  ob j ect i ves –  wh i ch ,  o f  cou rse ,  cou l d  resu l t
i n  add i t i ona l  l oca l  subsi d i es fo r dom est i c m anu factu re rs and  se rvi ce  p rovi de rs.

A l though  the  IRA i ncl udes si gn i f i can t  new taxes o r tax i ncreases fo r t rad i t i ona l  ca rbon  fue l  secto rs,  ove ra l l  i t  resu l ts i n  an  est i m a ted  U.S.  $216  b i l l i on
i n  co rpo ra te  tax cred i ts and  US$40  b i l l i on  i n  consum er ‘i ncen t i ves’ –  an  i nd i rect  fo rm  o f  co rpo ra te  t ransfe r.

On  M ay 12 ,  2023 ,  Un i ted  Sta tes T reasury pub l i shed  gu i dance  on  the  dom est i c con ten t  bonus.  Deve l oped  i n  pa rtne rsh i p  wi th  the  Departm en ts o f
Energy and  T ransport ,  the  cond i t i ona l  bonus i s i n tended  to  “boost  Am eri can  m anu factu ri ng ,  i ncl ud i ng  i n  i ron  and  stee l ”.  I t  has done  so .

T he  i m pact  o f  the  IRA i s i m m ense  and  g l oba l .  Fo r a l l  tha t ,  i t  m ust  be  seen  aga i nst  a  b roader con text .

China

Ever si nce  i ts en try i n to  the  WT O, Ch i na  has p resen ted  som eth i ng  o f  a  cha l l enge  to  the  worl d  t rad i ng  o rde r.  Ch i na ’s Pro toco l  o f  Accessi on  rep resen ted
a  m a j o r departu re  f rom  p reced i ng  p ract i ce .  A t  l east  wi th  respect  to  key fea tu res o f  the  Ch i nese  econom y a t  the  t i m e  o f  accessi on ,  the  expecta t i on  –
o r,  pe rhaps,  the  na ïve  hope  –  was tha t  Ch i na  wou l d  g radua te  to  a  m arke t  econom y wi th i n  15  years.
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T h i s d i d  no t  happen .

T he  Ch i nese  m ode l  has evo l ved  i n to  a  system  i n  wh i ch  the  sta te  p l ays the  ro l e  o f  l ead i ng  econom i c acto r and ,  a rguab l y,  uses m arke ts p ri m ari l y fo r
po l i t i ca l  ga i n .

Whethe r e ffected  th rough  ownersh i p  o r subsi d i es,  sta te  i nvo l vem ent i n  and  engagem ent wi th  the  econom y has been  bo th  m assi ve  and  h i gh l y d i sto rt i ng .
T he  opaci ty  o f  the  m ode l  m eans tha t  the  d i st i nct i on  i tse l f  (be tween  “subsi d i sed ” and  “sta te -owned”) m ay be  one  wi thou t  a  d i ffe rence ;  ownersh i p ,
con tro l ,  and  i n te rven t i on  a re  l a rge l y covert  and  l ack t ransparency.  Add i ng  to  the  com p l exi ty i s the  pe rvasi ve  ro l e  o f  non-sta te  con tro l  f ram eworks and
m echan i sm s to  d i rect  o r advance  sta te  i n te rests.  No th i ng  i n  the  WT O Agreem ent o r the  fab ri c o f  i n te rna t i ona l  t rade  l aw and  po l i cy can  accoun t  fo r the
Ch i nese  Com m un i st  Party.  T h ree  o the r facto rs exacerba te  the  i m pact  o f  the  Ch i nese  sta te -d i rected  econom i c m ode l  on  the  worl d  t rad i ng  system :

1.  I t  i s an  i n teg ra ted  I t  i s no t  enough ,  fo r exam p l e ,  fo r Ch i nese  i ndustri a l  concerns to  bene f i t  f rom  subsi d i es and  o the r support  m easures.  T he  en t i re
l ega l  f ram ework i s st ructu red  to  d i sadvan tage  fo re i gn  i nvesto rs and  com pet i to rs.

2.  I t  i s an  ou tward  l ooki ng  f ram ework.  Fo r exam p l e ,  i n  the  h i gh -speed  ra i l  secto r,  ‘wi th i n  m on ths o f  the  re l ease  o f  the  S i em ens/A l stom  deci si on ,
[Ch i na ’s sta te -owned  ra i l way en t i ty]  announced  i ts i n ten t  to  en te r i n to  the  European  m arke t  th rough  a  l oca l  acqu i si t i on . ’

3.  I ts sheer si ze .  Be fo re  COVID, fo r exam p l e ,  the  ove rcapaci ty i n  Ch i na ’s a l um i n i um  secto r  –  bo th  h i gh l y subsi d i sed  and  sta te -owned  –  was 30  pe r
cen t  o f  g l oba l  t rade  vo l um es.

The EU

T he  EU i s no  st ranger to  subsi d i es o r i ndustri a l  po l i cy.  T he  unpreceden ted  sca l e  o f  the  IRA  and  the  ongo i ng  cha l l enges o f  the  Ch i nese  m arke t  and
m ode l ,  l eave  l i t t l e  po l i cy m arg i n  fo r the  EU and  i ts m em ber Sta tes.  Am ong  the  responsi ve  m easures be i ng  d i scussed  a re :

a  ‘Green  Dea l  Industri a l  P l an ’;

l oosen i ng  o f  EU sta te  a i d  ru l es to  pe rm i t  M em ber Sta te  support  ‘fo r i nvestm en ts i n  renewab l es,  fo r decarbon i si ng  i ndustry and  fo r ‘st ra teg i c
equ i pm ent ’;  and

i n  the  l onger te rm , a  ‘Eu ropean  Sovere i gn ty fund . ’

T h i s i s no t  to  say tha t  the  EU has so  fa r done  no th i ng  fo r e i the r g reen  energy o r the  econom y m ore  genera l l y.  Indeed ,  m ost  m em ber Sta tes a l ready
have  i ncen t i ves i n  p l ace  fo r e l ectri c veh i cl es.  As we l l ,  i n  Decem ber 2019 ,  the  Com m i ssi on  p resen ted  the  European  Green  Dea l  to  m ake  ‘Eu rope  the
f i rst  cl i m a te  neu tra l  con t i nen t  i n  the  worl d ’.  Under the  Green  Dea l ,  “One  th i rd  o f  the  €1 .8  t ri l l i on  i nvestm en ts f rom  the  NextGenera t i onEU Recovery
P l an ,  and  the  EU’s seven-year budge t  wi l l  f i nance  the  European  Green  Dea l . ”

And  a l though  the  EU’s response  to  the  IRA osci l l a tes be tween  apprehensi ve  and  cri t i ca l ,  i t  i s no t  a t  a l l  a  g i ven  tha t  US subsi d i es as st ructu red  (tha t  i s,
essen t i a l l y excl ud i ng  Ch i na  f rom  the  US m arke t) wi l l  have  a  who l l y nega t i ve  l ong -te rm  i m pact  on  the  EU m anu factu ri ng  base .

What’s the impact on Canada?

Canada and the U.S.

Budge t 2023  i den t i f i ed  the  IRA as “a  m a j o r cha l l enge  to  [Canada ’s]  ab i l i ty to  com pete  i n  the  i ndustri es tha t  wi l l  d ri ve  Canada ’s cl ean  econom y.”  A t
the  sam e t i m e , a l though  i t  no tes the  abso l u te  va l ue  o f  U.S.  subsi d i es and  the i r po ten t i a l  com pet i t i ve  i m pact ,  the  Budge t  P l an  stee red  we l l  cl ea r o f
cri t i ci zi ng  the  Un i ted  Sta tes fo r the  cho i ce  o f  po l i cy i nstrum en ts tha t  essen t i a l l y seek to  i m p l em ent sha red  cl i m a te  change  ob j ect i ves.

T h i s i s understandab l e .

Havi ng  secured  cri t i ca l  “Buy North  Am eri can ” concessi ons fo r e l ectri c veh i cl es,  Canada  was no t  abou t  to  underm i ne  i ts pa t i en t  advocacy by cri t i ci zi ng
the  o the r e l em en ts o f  the  IRA.

Le f t  unsa i d  i n  the  Budge t  P l an  was the  fact  tha t  Canada  does no t  have  the  f i nanci a l  resources to  com pete  wi th  the  U.S.  T reasury.  T he  best  i t  can  hope
fo r i s con t i nued  access to  the  U.S.  m arke t  and  supp l y cha i ns,  and  the  l a t te r especi a l l y i n  the  au to  secto r.  In  th i s l i gh t ,  the  announced  Canad i an
m easures were  un l i ke l y i n  them se l ves to  b l un t  the  i m pact  o f  the  IRA i n  si gn i f i can t  m easure .

Canada and the rest of the world

T he  “T h i rd  Op t i on ” –  an  act i ve  pu rsu i t  o f  a l te rna t i ve  sources o f  i m ports and  dest i na t i ons fo r exports to  reduce  t rade  and  econom i c dependence  on  the
Un i ted  Sta tes –  has been  a  m a i nstay o f  Canad i an  fo re i gn  and  t rade  po l i cy si nce  a t  l east  1972 ,  and  possi b l y even  ea rl i e r.

In  1999 ,  wi th  a  decade  o f  experi ence  under the  Canada-U.S.  Free  T rade  Agreem ent,  Canada  sta rted  exp l o ri ng  a  f ree  t rade  ag reem ent wi th  the  EU; th i s
f i na l l y bo re  f ru i t  i n  2016  wi th  the  si gna tu re  o f  the  EU-Canada  Com prehensi ve  Econom i c and  T rade  Agreem ent (CETA).  Soon  a f te r,  Canada  l aunched
consu l ta t i ons  on  a  po ten t i a l  f ree  t rade  ag reem ent wi th  Ch i na ,  i ts th i rd  l a rgest  t rad i ng  pa rtne r;  the  p ro j ect  cam e to  nough t .

M u l t i l a te ra l i sm  –  ag reed  ru l es i m p l em ented  i n  the  con text  o f  an  o rgan i za t i on  o f  wh i ch  Canada  i s an  act i ve  M em ber,  ove rseen  by a  d i spu te  se t t l em en t
m echan i sm  tha t  p ri vi l eges the  l aw over raw power dynam i cs –  rem a i ns,  fo r Canada  the  m ost  vi ab l e  pa th  fo rward .  T he  l a test  Ch i na -U.S.  d i spu te  –  and
Canada ’s ro l e  as a  “th i rd  pa rty” wi th i n  i t  –  shou l d  be  vi ewed  as aga i nst  these  l a rge r concerns.

What’s next?

As we  have  seen ,  the  va l ue  o f  the  subsi d i es a t  i ssue  i n  DS623  i s i m m ense .  And ,  o f  cou rse ,  i n  pu re l y i nst i tu t i ona l  te rm s,  a  d i spu te  be tween  two  o f  the
l a rgest  M em bers o f  the  WT O i n  respect  o f  i ndustri a l  and  envi ronm enta l  po l i cy m easures has po ten t i a l l y fa r-reach i ng  e ffects;  th i s i s why so  m any
M em bers have  j o i ned  the  d i spu te  as “th i rd  pa rt i es”.

Bu t .
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T he  U.S.  does no t  pa rt i ci pa te  i n  the  M PIA. T h i s m eans tha t  i f  Ch i na  wi ns,  a l l  the  U.S.  has to  do  to  e ffect i ve l y end  the  d i spu te  i s to  appea l  i t .  In to  the
vo i d .  Where  so  m any appea l s have  ended  up  i n  the  past  fou r yea rs.  In  tha t  si m p l e  sense ,  Ch i na ’s cha l l enge  i s i nconsequen t i a l :  l awyers wi l l  a rgue  the
case ;  j udges wi l l  m ake  f i nd i ngs;  d i p l om ats wi l l  m ake  sta tem en ts;  and  no th i ng  wi l l  happen .

In  te rm s o f  how i t  re f l ects on  the  i nst i tu t i on  i tse l f ,  the  i m pact  m ay be  m ore  cha l l eng i ng .  I t  wi l l  h i gh l i gh t  the  he l p l essness o f  the  o rgan i za t i on  i n
pe rfo rm i ng  the  l ast  o f  i ts cri t i ca l  funct i ons –  i t  hasn ’t  been  m aki ng  new l aw fo r a  l ong  t i m e ;  i t  can ’t  “en fo rce ” the  l aw tha t ’s on  the  books;  wha t ’s the
po i n t?

And  i f  the  U.S.  l oses and  does no t  appea l ?  T he  IRA i s no t  l i ke l y to  be  reve rsed .  A l l  we  wi l l  end  up  wi th  i s re ta l i a t i on  ri gh ts fo r Ch i na  am oun t i ng  –
po ten t i a l l y –  to  tens o f  b i l l i ons o f  do l l a rs aga i nst  U.S.  exports.  And  m ore  cases.  And  m ore  ta ri f fs.

And  th i s i s assum i ng  the  d i spu te  se t t l em en t m echan i sm  funct i ons as envi saged .

Gri m  p rognosi s,  th i s.  One  tha t  i s j ust i f i ed .

When  i t  com es to  the  U.S.  and  the  WT O, we  m ust  accep t  the  rea l i ty tha t  we  a re  i n  a  post-DSM  fram ework.  No t  j ust  the  U.S. ,  bu t  a l l  M em bers tha t  do  no t
pa rt i ci pa te  i n  the  M PIA. We m ust  a l so  accep t  tha t  i n  respect  o f  ce rta i n  types o f  d i spu tes –  fo r exam p l e ,  the  IRA –  the  ou tcom e i s l i ke l y subop t i m a l  even
i f  the  WT O DSM  as estab l i shed  i n  1995  were  funct i on i ng  p roperl y.

The  t i me  has come, the  Wa l rus sa i d ,  to  ta l k o f  many th i ngs …

… i ncl ud i ng  new and  i nnova t i ve  ways o f  reso l vi ng  i n te rsta te  t rade  d i spu tes.
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On  August  16 ,  2022 ,  Presi den t  B i den  si gned  the  In f l a t i on  Reduct i on  Act  i n to  l aw, m arki ng  the  m ost  si gn i f i can t  act i on  Congress has taken  on  cl ean  energy
and  cl i m a te  change  i n  the  na t i on ’s h i sto ry.  Wi th  the  st roke  o f  h i s pen ,  the  Presi den t  rede f i ned  Am eri can  l eadersh i p  i n  con fron t i ng  the  exi sten t i a l  th rea t  o f
the  cl i m a te  cri si s and  se t  fo rth  a  new e ra  o f  Am eri can  i nnova t i on  and  i ngenu i ty to  l ower consum er costs and  d ri ve  the  g l oba l  cl ean  energy econom y
fo rward .

T he  Wh i te  House ,  “In f l a t i on  Reduct i on  Act Gu i debook”  [ IRA Gu i debook] ;  Acco rd i ng  to  M cKi nsey,  the  IRA ‘con ta i ns US$500  b i l l i on  i n  new spend i ng  and  tax
b reaks tha t  a i m  to  boost  cl ean  energy,  reduce  hea l thca re  costs,  and  i ncrease  tax revenues. ’ M cKi nsey & Com pany,  “T he  In f l a t i on  Reduct i on  Act :  Here ’s
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 Of  no te ,  the  IRA extends m any tax i ncen t i ves:  “to  en t i t i es tha t  genera l l y do  no t  bene f i t  f rom  i ncom e tax cred i ts,  such  as sta te ,  l oca l ,  and  T ri ba l
governm ents and  o the r tax-exem pt en t i t i es.  Speci f i ca l l y,  these  en t i t i es can  e l ect  to  rece i ve  som e o f  the  In f l a t i on  Reduct i on  Act ’s tax cred i ts i n  the  fo rm  o f
d i rect  paym ents.”

Ib i d ,  a t  11 .
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 Am eri can  Pe tro l eum  Inst i tu te ,  “API S ta tem en t on  House  Passage  o f  the  In f l a t i on  Reduct i on  Act” (13  Aug  2022). ;  T he  est i m a ted  add i t i ona l  revenue  i s
US$237  b i l l i on .  A l so  see  McKi nsey ,  supra  no te  13 .

 McKi nsey ,  supra  no te  13 . .

 US Departm en t o f  the  T reasury,  “T reasury Departm en t Re l eases Gu i dance  to  Boost  Am eri can  Cl ean  Energy M anu factu ri ng” (12  M ay 2023).

 Ib i d . :

Pro j ects a re  e l i g i b l e  fo r the  fu l l  va l ue  o f  the  bonus on l y i f  they m ee t the  dom est i c con ten t  requ i rem en t and  one  o f  the  fo l l owi ng  requ i rem en ts:  1 ) the
p ro j ect  has a  m axi m um  ne t  ou tpu t  o f  l ess than  1  m egawatt  o f  energy;  2 ) construct i on  o f  the  p ro j ect  began  be fo re  January 29 ,  2023 ;  o r 3 ) the  p ro j ect
sa t i sf i es the  In f l a t i on  Reduct i on  Act ’s p reva i l i ng  wage  and  appren t i cesh i p  requ i rem en ts.

 John  Fi tzge ra l d  Weaver,  “2  GW M eyer Burger so l a r ce l l  facto ry i n  Co l o rado ,  h i n ts o f  m ore  com i ng” (24  Ju l y 2023):

T he  Swi ss-Germ an  so l a r m ach i ne  and  m odu l e  m anu factu re r has announced  i t  wi l l  red i rect  so l a r ce l l  m anu factu ri ng  m ach i nes p l anned  fo r Germ any to
Co l o rado  i n  o rde r to  ge t  the  facto ry up  by the  end  o f  2024 ,  wh i ch  wou l d  m ake  a l l  o f  the i r Ari zona  so l a r m odu l es qua l i fy fo r the  IRA”s “dom est i c con ten t”.

Fi rst  o f  cou rse ,  i s tha t  so l a r ce l l s m ade  i n  the  facto ry a re  expected  to  qua l i fy fo r the  advanced  m anu factu ri ng  tax cred i t  45X, wh i ch  i s pa rt  o f  the  In f l a t i on
Reduct i on  Act (IRA).  M eyer Burger says tha t  f rom  the  end  o f  2024  th rough  2032 ,  the  com pany’s cu rren t  m anu factu ri ng  capaci ty a t  i ts so l a r ce l l  and
m odu l e  facto ri es wou l d  m anu factu re  a  cum u l a t i ve  sum  o f  ha rdware  tha t  wou l d  be  e l i g i b l e  fo r up  to  $1 .4  b i l l i on  i n  tax cred i ts.  [em phases supp l i ed ]

 WT O, “Accessi on  o f  the  Peop l e ’s Repub l i c o f  Ch i na” (10  Nov 2001).  [Accessi on  Pro toco l]

 As the  European  Parl i am en t no ted :

Ch i na 's Accessi on  Pro toco l  i s un i que  i n  te rm s o f  i ts fo rm , as i t  devi a tes f rom  WT O pract i ce  by i nco rpo ra t i ng  the  l ega l l y b i nd i ng  p rovi si ons o f  i ts Worki ng
Party Report  (WPR),  and  i n  te rm s o f  substance ,  si nce  i t  con ta i ns vast  com m i tm en ts i n  respect  o f  WT O m arke t  accessi on  and  WT O ru l es ob l i ga t i ons.

European  Parl i am en t Bri e f i ng ,  “Ch i na 's WT O accessi on :  15  years on” (Dec 2016),  a t  2 .

 Jö rn -Carsten  Go ttwa l d ,  Joach i m  Sch i l d  and  Di rk Schm i d t ,  „Das Ende  de r Na i vi tä t  gegenüber Ch i na?  Di e  Re fo rm  des eu ropä i schen
Invest i t i onskon tro l l reg i m es“,  (2019) 42 :2  In teg ra t i on  134-148 .

 Accessi on  Pro toco l,  supra  no te  38  a t  9 .  Art i cl e  15 (d ) sta tes:
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Ib i d .
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and  m anu factu red  p roducts. ’

 Ib i d  a t  14 :  ‘E l i g i b l e  Reci p i en ts:  Fue l  ce l l ,  so l a r,  geo the rm a l ,  sm a l l  wi nd ,  energy sto rage ,  b i ogas,  m i cro -g ri d  con tro l l e rs,  and  com b i ned  hea t  and  power
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Once  Ch i na  has estab l i shed ,  under the  na t i ona l  l aw o f  the  i m port i ng  WT O M em ber,  tha t  i t  i s a  m arke t  econom y, the  p rovi si ons o f  subparagraph  (a ) sha l l
be  te rm i na ted  p rovi ded  tha t  the  i m port i ng  M em ber's na t i ona l  l aw con ta i ns m arke t  econom y cri te ri a  as o f  the  da te  o f  accessi on .  In  any even t ,  the
p rovi si ons o f  subparagraph  (a )(i i ) sha l l  exp i re  15  years a f te r the  da te  o f  accessi on .  …

 Covi ng ton  & Burl i ng  LLP, “‘M easures and  Pract i ces Restra i n i ng  Fore i gn  Investm en t i n  Ch i na” (10  Aug  2014),  a t  62 .

 Ch i na  i s the  l a rgest  em i t te r o f  g reenhouse  gases i n  the  worl d .  And  ye t :

In i t i a l l y,  Ch i na ’s Em i ssi ons T rad i ng  Schem e [(ET S)]  cove red  e i gh t  secto rs:  power,  pe trochem i ca l s,  chem i ca l s,  bu i l d i ng  m ate ri a l s,  i ron  and  stee l ,  non -
fe rrous m eta l s (i ncl ud i ng  a l um i n i um  and  copper).  T he  l a rgest  sou rce  o f  em i ssi ons f rom  th i s secto r re l a tes to  sm e l t i ng ,  an  e l ectri ci ty i n tensi ve  p rocess tha t
i s p ri m ari l y sou rced  by fossi l  fue l  power.  Fi rm s f rom  those  secto rs tha t  consum e m ore  than  10 ,000  tons o f  coa l  pe r yea r were  to  be  sub j ect  to  the  ET S.
However,  i n  i ts l a test  announcem ent,  Ch i na  i nd i ca ted  tha t  on l y the  power secto r wou l d  be  i ncl uded  i n  i ts ET S. A l though  f i rm s f rom  the  o the r secto rs
exceed  the  th resho l d  fo r coa l  consum pt i on ,  Ch i na  u l t i m a te l y excl uded  those  secto rs f rom  i ts ET S.

Ram bod  Behbood i  and  Chri stopher Hyner,  “Coun te rva i l i ng  Cl i m a te  Change :  Em i ssi ons T rad i ng  and  the  SCM  Agreem ent” (2019) 50  GJIL 599  a t  604 .

 Off i ce  o f  the  Un i ted  Sta tes T rade  Represen ta t i ve ,  “Invest i ga t i on  i n to  Ch i na ’s Acts,  Po l i ci es,  and  Pract i ces Re l a ted  to  Techno l ogy T ransfe r,  In te l l ectua l
Property,  and  Innova t i on  under Sect i on  301  o f  the  T rade  Act  o f  1974” (22  M arch  2018) a t  19 .  ”…the  Ch i nese  governm ent uses fo re i gn  ownersh i p
restri ct i ons,  such  as fo rm a l  and  i n fo rm a l  [ j o i n t  ven tu re ]  requ i rem en ts,  and  o the r fo re i gn  i nvestm en t restri ct i ons to  requ i re  o r p ressu re  techno l ogy t ransfe r
f rom  U.S.  com pan i es to  Ch i nese  en t i t i es. ’ 

 Ram bod  Behbood i ,  “Com pet i t i on  Law and  T rade  Po l i cy:  ‘Never the  twi n  sha l l  m ee t ’?” (2021) 84  ALJ 127  a t  161 .

 Reu te rs,  “Ch i na 's a l um i n i um  j uggernau t  m ay be  runn i ng  ou t  o f  road” (30  Oct  2020).

 S ta t i sta ,  “Im port  and  export  vo l um e o f  unwrough t  a l um i n i um  and  a l um i n i um  a l l oya  worl dwi de  f rom  2005  to  2021”.

 See  fo r exam p l e  the  WT O case  EU –  La rge  Ci vi l  A i rcra f t,  WT /DS316 .

 Ib i d . ,  a t  156 .  To  pu t  the  f i gu res i n  som e perspect i ve ,  the  ‘adverse  e ffects’ found  to  exi st  i n  the  b i ggest  subsi dy case  i n  the  h i sto ry o f  the  WT O were  i n
the  o rde r o f  US$7 .5  b i l l i on  annua l l y.

 See  Eurosta t ,  “Ch i na -EU –  i n te rna t i ona l  t rade  i n  goods sta t i st i cs” (Feb  2024).  Ch i na  was the  th i rd  l a rgest  export  dest i na t i on  fo r European  goods (9%) i n
2022 .  In  eve ry secto r,  Ch i nese  exports a re  i ncreasi ng  si nce  2020 .  A t  nearl y €25  b i l l i on ,  m o to r veh i cl es a re  the  l a rgest  si ng l e  cl ass o f  exported  goods.

 Jenn i fe r Ranki n ,  “Leaked  EU p l an  revea l s response  to  US and  Ch i nese  g reen  subsi d i es” (31  January 2023).

 Jon  Hen l ey and  Jenn i fe r Ranki n ,  “Can  EU anger a t  B i den ’s ‘p ro tect i on i st ’ g reen  dea l  t ransl a te  i n to  e ffect i ve  act i on?” (18  January 2023).

 T he  ‘Industri a l  P l an ’ bu i l ds on  exi st i ng  m easures and  i s based  on  fou r p i l l a rs:

a  p red i ctab l e  and  si m p l i f i ed  regu l a to ry envi ronm ent

speed i ng  up  access to  f i nance

enhanci ng  ski l l s

open  t rade  fo r resi l i en t  supp l y cha i ns

See  European  Com m i ssi on  Press Re l ease ,  “T he  Green  Dea l  Industri a l  P l an” (1  February 2023).

 Reu te rs,  “Exp l a i ne r:  Why the  U.S. In f l a t i on  Reduct i on  Act has ra t t l ed  Europe” (1  February 2023).

 ACEA, “E l ectri c veh i cl es:  tax bene f i ts &  pu rchase  i ncen t i ves i n  the  European  Un i on” (21  Sep tem ber 2022).

 Eu ropean  Com m i ssi on ,  “De l i ve ri ng  the  European  Green  Dea l”.

  Eu ropean  Com m i ssi on ,  “T he  European  Green  Dea l”.

 Eu ropean  Parl i am en t,  “EU’s Response  to  the  US In f l a t i on  Reduct i on  Act  (IRA)” (2  June  2023).

 Pe te r Ju rkovi c,  “Wha t i s the In f l a t i on  Reduct i on  Act?” (7  M arch  2023):

[G]reen  techno l ogy i s no t  a  ze ro -sum  gam e; the re fo re ,  i ncreased  p roduct i on  and  i nvestm en t i n  [e l ectri c veh i cl es]  and  o the r g reen  i ndustri es i n  the  US
shou l d  no t  i m p l y l ess p roduct i on  i n  Europe .  […]

[T ]he  IRA m ay he l p  European  e l ectri c veh i cl e  f i rm s to  ga i n  a  com pet i t i ve  advan tage  ove r the i r Am eri can  coun te rpa rts.  I t  i s though t  tha t  the  ob l i ga t i on  fo r
com pan i es to  d ram at i ca l l y rework the i r supp l y cha i ns away f rom  Ch i na  i n  o rde r to  qua l i fy fo r tax cred i ts m ay i nstead  d raw som e f i rm s to  the  EU, as th i s
wou l d  a l l ow a  sl ower and  l ess d ram at i c decoup l i ng  f rom  Ch i na .

 Departm en t o f  Fi nance ,  Budge t 2023 a t  71.

 M i tche l l  Sharp ,  Canada-U.S.  Re l a t i ons:  Op t i ons fo r the  Fu tu re,  (In te rna t i ona l  Perspect i ves,  1972).
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 Jon  Hen l ey and  Jenn i fe r Ranki n ,  “Can  EU anger a t  B i den ’s ‘p ro tect i on i st ’ g reen  dea l  t ransl a te  i n to  e ffect i ve  act i on?” (18  January 2023).

 T he  ‘Industri a l  P l an ’ bu i l ds on  exi st i ng  m easures and  i s based  on  fou r p i l l a rs:

a  p red i ctab l e  and  si m p l i f i ed  regu l a to ry envi ronm ent

speed i ng  up  access to  f i nance

enhanci ng  ski l l s

open  t rade  fo r resi l i en t  supp l y cha i ns

See  European  Com m i ssi on  Press Re l ease ,  “T he  Green  Dea l  Industri a l  P l an” (1  February 2023).

 Reu te rs,  “Exp l a i ne r:  Why the  U.S. In f l a t i on  Reduct i on  Act has ra t t l ed  Europe” (1  February 2023).

 ACEA, “E l ectri c veh i cl es:  tax bene f i ts &  pu rchase  i ncen t i ves i n  the  European  Un i on” (21  Sep tem ber 2022).

 Eu ropean  Com m i ssi on ,  “De l i ve ri ng  the  European  Green  Dea l”.

  Eu ropean  Com m i ssi on ,  “T he  European  Green  Dea l”.

 Eu ropean  Parl i am en t,  “EU’s Response  to  the  US In f l a t i on  Reduct i on  Act  (IRA)” (2  June  2023).

 Pe te r Ju rkovi c,  “Wha t i s the In f l a t i on  Reduct i on  Act?” (7  M arch  2023):

[G]reen  techno l ogy i s no t  a  ze ro -sum  gam e; the re fo re ,  i ncreased  p roduct i on  and  i nvestm en t i n  [e l ectri c veh i cl es]  and  o the r g reen  i ndustri es i n  the  US
shou l d  no t  i m p l y l ess p roduct i on  i n  Europe .  […]

[T ]he  IRA m ay he l p  European  e l ectri c veh i cl e  f i rm s to  ga i n  a  com pet i t i ve  advan tage  ove r the i r Am eri can  coun te rpa rts.  I t  i s though t  tha t  the  ob l i ga t i on  fo r
com pan i es to  d ram at i ca l l y rework the i r supp l y cha i ns away f rom  Ch i na  i n  o rde r to  qua l i fy fo r tax cred i ts m ay i nstead  d raw som e f i rm s to  the  EU, as th i s
wou l d  a l l ow a  sl ower and  l ess d ram at i c decoup l i ng  f rom  Ch i na .

 Departm en t o f  Fi nance ,  Budge t 2023 a t  71.

 M i tche l l  Sharp ,  Canada-U.S.  Re l a t i ons:  Op t i ons fo r the  Fu tu re,  (In te rna t i ona l  Perspect i ves,  1972).
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By: Ram bod  Behbood i

Servi ces:  In te rna t i ona l  T rade  & Investm en t,  In f rastructu re

Key Contacts

 As fa r back as 1957 :  see  “U.K.  A t t i tude  Toward  M r.  Di e fenbaker’s Proposa l s fo r (a ) A Swi tch  i n  Canada ’s Im ports,  and  (b ) A Fu tu re  Fu l l -Sca l e
Com m onwea l th  T rade  and  Econom i c Con fe rence” (9  Sep t  1957).

Canada  Europe  Round tab l e  fo r Busi ness

 Governm ent o f  Canada ,  “Why i s Canada  ho l d i ng  consu l ta t i ons on  a  possi b l e  Canada-Ch i na  FTA?”

 Governm ent o f  Canada ,  “Canada ’s Sta te  o f  T rade  2020”.
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