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ARTICLE

Supreme Court of Canada to Hear Two New Cases on Good Faith in Contract
Fi ve  years a f te r i ts l andm ark deci si on  i n  Bhasi n  v Hrynew ,  2014  SCC 71 ,  the  Suprem e Court  o f  Canada  i s schedu l ed  on  Decem ber 6 ,  2019  to  hear two
new cases on  good  fa i th  i n  con tract .   T he  Suprem e Court  i n Bhasi n  i n t roduced  to  Canad i an  j u ri sp rudence  the  genera l  o rgan i zi ng  p ri nci p l e  o f  good
fa i th  i n  con tract .   T h i s i s no t  a  “f ree -stand i ng  ru l e ”,  bu t  ra the r “a  standard  tha t  underp i ns and  i s m an i fested  i n  m ore  speci f i c l ega l  doctri nes”,
exem p l i fyi ng  the  i dea  tha t  a  con tract i ng  pa rty shou l d  have  appropri a te  regard  to  i ts coun te rpa rty’s l eg i t i m a te  i n te rests.   Fl owi ng  f rom  th i s i s a  com m on
l aw du ty o f  honest  con tractua l  pe rfo rm ance .   T he  Court  he l d  tha t  th i s du ty m eans pa rt i es m ay no t  l i e  to  o r m i sl ead  each  o the r abou t  the  pe rfo rm ance  o f
the  con tract ,  bu t  does no t  o the rwi se  equa te  to  a  du ty o f  l oya l ty o r d i scl osu re .   Bhasi n  has been  wi de l y ci ted  i n  case  l aw and  d i scussed  i n  academ i c
com m enta ry.   T he  two  upcom i ng  appea l s p rovi de  a  ri pe  opportun i ty fo r the  Suprem e Court  to  address fu rthe r i ssues a ri si ng  ou t  o f  i ts ea rl i e r deci si on .

Decisions under Appeal

T he  two  appea l s tha t  b ri ng  the  Suprem e Court  back to  the  no t i on  o f  good  fa i th  i n  con tract  l aw a re  expected  to  cl a ri fy the  pa ram ete rs o f  good  fa i th  as a
genera l  o rgan i zi ng  p ri nci p l e  and  the  speci f i c scope  o f  the  du ty o f  honest  con tractua l  pe rfo rm ance .   Each  o f  the  cases under appea l  dea l s wi th
ci rcum stances beyond  those  addressed  by the  Suprem e Court  i n  Bhasi n ,  and  ra i ses i m portan t  p ract i ca l  i ssues.

In  Wastech  Servi ces L td .  v Grea te r Vancouver Sew erage  and  Dra i nage  Di st ri ct,  2019  BCCA 66 ,  a  deci si on  f rom  the  Bri t i sh  Co l um b i a  Court  o f  Appea l ,
the  quest i on  i s whe the r a  con tractua l  du ty o f  good  fa i th  app l i es to  restri ct  a  pa rty’s exe rci se  o f  d i scre t i on  i n  the  absence  o f  a  con tractua l  te rm .  Wastech
Servi ces L td .  (“Wastech ”) and  the  Grea te r Vancouver Sewerage  and  Dra i nage  Di st ri ct  (“M e tro ”) were  pa rt i es to  a  20 -year con tract  fo r the  d i sposa l  o f
sewage  waste  f rom  the  Vancouver reg i ona l  d i st ri ct .   T he  con tract  gave  M etro  the  d i scre t i on  to  a l l oca te  waste  be tween  ce rta i n  d i sposa l  faci l i t i es,  and
con ta i ned  de ta i l ed  p rovi si ons fo r ce rta i n  paym ent ad j ustm en ts i n  speci f i c ci rcum stances.   In  2011 ,  M e tro  exe rci sed  th i s d i scre t i on  i n  a  m anner tha t
reduced  i ts costs,  bu t  a l so  i m pacted  Wastech ’s p ro f i ts.

T he  d i spu te  p roceeded  to  a rb i t ra t i on .   Wastech  a rgued  tha t  the re  shou l d  be  a  te rm  i m p l i ed  i n to  the  con tract  tha t  l i m i ted  M etro ’s power to  re -d i rect
waste  be tween  the  faci l i t i es wi thou t  ad j ust i ng  the  ra tes i t  pa i d  to  Wastech ,  o r o the rwi se  com pensa t i ng  Wastech .   However,  the  evi dence  was tha t  the
part i es had  m ade  the  deci si on  no t  to  i ncl ude  such  a  te rm  i n  the  con tract ,  and ,  as such ,  the  a rb i t ra to r re fused  to  i m p l y the  te rm  Wastech  sough t .   Desp i te
m aki ng  th i s f i nd i ng ,  the  a rb i t ra to r then  he l d  tha t  M e tro  b reached  i ts du ty o f  good  fa i th  because ,  i n  the  exe rci se  o f  i ts d i scre t i on  fo r a l l oca t i ng  waste ,  i t
d i d  no t  have  appropri a te  regard  to  Wastech ’s i n te rests.   T he  Bri t i sh  Co l um b i a  Suprem e Court  ove rtu rned  the  a rb i t ra to r’s deci si on  as i t  i m properl y
expanded  the  concep t  o f  good  fa i th  beyond  i ts scope .   T he  Bri t i sh  Co l um b i a  Court  o f  Appea l  uphe l d  the  l ower cou rt ’s deci si on ,  sta t i ng :

S i nce  the  a rb i t ra to r had  re j ected  the  i m p l i ed  te rm  as som eth i ng  the  pa rt i es had  i n ten t i ona l l y excl uded… he  e rred  he re  i n  fa i l i ng  to  app l y the  ri gh t
test  –  nam e l y whe the r Wastech  had  a  l eg i t i ma te  expecta t i on  a ri si ng  ou t  o f  the  Agreement tha t  M e tro  wou l d  no t  exe rci se  i ts d i scre t i on  i n  the  way i t
d i d .   T he  answer to  tha t  quest i on  had  to  l i e  no t  i n  the  f i nanci a l  e ffect  o f  the  re -a l l oca t i on  on  Wastech ,  bu t  i n  the  Agreem ent.   On l y then  cou l d  an
expecta t i on  to  th i s e ffect  be  descri bed  as “con tractua l ” .

T he  Court  o f  Appea l  he l d  tha t  “th i s fact  substan t i a l l y took aw ay f rom  the  a rgum ent i n  support  o f  a  b reach  o f  the  du ty o f  good  fa i th . ”

T he  second  deci si on  on  appea l  i s the  On ta ri o  Court  o f  Appea l ’s deci si on  i n  C.M. Ca l l ow  Inc.  v Zo l l i nge r,  2018  ONCA 896.   In  th i s case ,  the  appe l l an t
condom i n i um  co rpo ra t i ons fo rm ed  a  Jo i n t  Use  Com m i t tee  (“JUC”) to  m ake  deci si ons re l a t i ng  to  the  condom i n i um  co rpo ra t i ons’ sha red  asse ts.  C.M .
Ca l l ow Inc.  (“Ca l l ow”) and  the  condom i n i um  co rpo ra t i ons en te red  i n to  two  m a i n tenance  con tracts,  one  fo r sum m er m a i n tenance  and  one  fo r wi n te r
m a i n tenance ,  respect i ve l y.   T he  wi n te r m a i n tenance  con tract  p rovi ded  fo r ea rl y te rm i na t i on  by the  condom i n i um  co rpo ra t i ons on  ten  days’ no t i ce .   In
M arch  o r Apri l  o f  2013 ,  JUC deci ded  to  te rm i na te  the  wi n te r con tract ,  bu t  d i d  no t  p rovi de  Ca l l ow wi th  no t i ce  o f  te rm i na t i on  un t i l  Sep tem ber 2013 ,  so  as
to  avo i d  j eopard i zi ng  Ca l l ow’s work under the  sum m er con tract .   M eanwh i l e ,  i n  the  sum m er o f  2013 ,  Ca l l ow un i l a te ra l l y pe rfo rm ed  f ree  extra  work,  o f
wh i ch  JUC was aware ,  wi th  the  hope  tha t  i t  wou l d  i ncen t i vi ze  the  condom i n i um  co rpo ra t i ons to  renew the  two  con tracts upon  the i r exp i ry.   Neverthe l ess,
i n  Sep tem ber o f  2013 ,  the  condom i n i um  co rpo ra t i ons te rm i na ted  the  wi n te r m a i n tenance  con tract  on  no t i ce  and  Ca l l ow sued  fo r b reach  o f  con tract .

T he  t ri a l  j udge  found  tha t  the  condom i n i um  co rpo ra t i ons b reached  the  con tractua l  du ty o f  honest  pe rfo rm ance .   T he  On ta ri o  Court  o f  Appea l  a l l owed
the  appea l  on  the  basi s tha t  the  t ri a l  j udge  had  e ffect i ve l y m od i f i ed  the  con tractua l  ri gh t  to  te rm i na te  the  con tract  and  wen t  beyond  wha t the  du ty o f
honest  pe rfo rm ance  requ i res o r pe rm i ts.   T he  Court  o f  Appea l  he l d  tha t  the re  was no  un i l a te ra l  du ty o f  d i scl osu re ,  and  tha t  the  du ty o f  honest
pe rfo rm ance  d i d  no t  m od i fy o r o the rwi se  l i m i t  the  ri gh t  to  te rm i na te  the  wi n te r m a i n tenance  con tract  i n  acco rdance  wi th  i ts te rm s.

Implications

T hese  i m portan t  cases a t  the  Suprem e Court  ra i se  i ssues abou t  the  scope  o f  good  fa i th  i n  con tract  post-Bhasi n .   T he  Wastech  case  ra i ses the  i ssue  o f
how the  genera l  o rgan i zi ng  p ri nci p l e  o f  good  fa i th  m an i fests i tse l f  i n  the  exe rci se  o f  con tractua l  d i scre t i on .   T he  Cal l ow  case  cha l l enges the  exten t  o f
any du ty to  d i scl ose  a  deci si on  to  te rm i na te  a  con tract .   We an t i ci pa te  tha t  the  Suprem e Court ’s deci si ons i n  these  cases wi l l  p rovi de  fu rthe r cl a ri ty on
the  app l i ca t i on  o f  the  p ri nci p l es ou t l i ned  i n  Bhasi n  and  the  i m pact  o f  good  fa i th  on  Canad i an  con tract  l aw.

 Bhasi n  v Hrynew ,  2014  SCC 71  a t  pa ras 64 -65 .

 Wastech  Servi ces L td .  v Grea te r Vancouver Sew erage  and  Dra i nage  Di st ri ct,  Suprem e Court  o f  Canada  Fi l e  No .  38601 and  C. M. Ca l l ow  Inc.  v
Zo l l i nge r,  Suprem e Court  o f  Canada  Fi l e  No .  38463 .

 Wastech  Servi ces L td .  v Grea te r Vancouver Sew erage  and  Dra i nage  Di st ri ct,  2019  BCCA 66  [Wastech ]  a t  pa ras 20 -29 .

 Wastech  a t  pa ra  68  (em phasi s i n  o ri g i na l ).

 Wastech  a t  pa ra  69  (em phasi s i n  o ri g i na l ).
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ttps://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=3860
ttps://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=3846
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