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ARTICLE

"Forever" means 40 years for Restrictive Covenants in Ontario-The Andrews v. Rago
Decision

Introduction

A restri ct i ve  covenan t  i s a  p ri va te  ag reem ent,  o f ten  con ta i ned  i n  a  t ransfe r o r l ease ,  wh i ch  restri cts the  use  o r occupancy o f  rea l  p roperty.  Sect i on  119(9 )
o f  the  On ta ri o  Land  Ti t l es Act (the  LTA) sta tes tha t  a  restri ct i ve  covenan t  d ra f ted  wi th  no  pe ri od  o r da te  f i xed  fo r i ts exp i ry i s deem ed to  have  exp i red
40  years fo l l owi ng  the  da te  tha t  the  restri ct i ve  covenan t  was reg i ste red  on  t i t l e .  However,  wha t  happens when  a  restri ct i ve  covenan t  does no t  i ncl ude  a
peri od  o r da te  f i xed  fo r i ts exp i ry,  bu t  sta tes tha t  the  restri ct i ve  covenan t  i s to  l ast  “fo reve r”?  A recen t  deci si on  f rom  the  On ta ri o  Superi o r Court  o f  Just i ce
(the  Court ) has consi de red  th i s quest i on  fo r the  f i rst  t i m e .

The Andrews Decision and Implications

In  Andrew s v.  Rago (Andrew s) the  Court  he l d  tha t ,  pu rsuan t  to  Sect i on  119(9 ) o f  the  LTA, a  restri ct i ve  covenan t  d ra f ted  wi thou t  an  exp ressed  end  da te
and  p roposi ng  to  l ast  “fo reve r” wi l l  be  deem ed to  exp i re  40  years a f te r the  covenan t ’s i n i t i a l  reg i st ra t i on .  T h i s ru l i ng  has severa l  i m p l i ca t i ons fo r
p ract i t i one rs and  i n te rest  ho l de rs i n  l and :

Exi st i ng  covenan ts p roposi ng  to  l ast  “fo reve r”,  o r tha t  rem a i n  si l en t  as to  a  de f i n i te  exp i ry da te ,  a re  no t  su ff i ci en t  to  m a i n ta i n  the  restri ct i ve
covenan t ’s va l i d i ty 40  years a f te r the  i n i t i a l  reg i st ra t i on .

T he  Andrew s  deci si on  a ff i rm s the  ab i l i ty o f  an  i n te rest  ho l de r i n  l and  to  de l e te  a  restri ct i ve  covenan t  wi th  no  f i xed  exp i ry da te  o r p roposi ng  to  l ast
“fo reve r” a f te r the  40  year pe ri od  by way o f  an  App l i ca t i on  to  Am end  (the  App l i ca t i on ) under Sect i on  75  o f  the  LTA. T he  M i n i st ry o f  Governm ent
Servi ces sta tes,  “T he  App l i ca t i on  m ust  be  m ade  by an  i n te rested  pa rty such  as the  reg i ste red  owner o r the  owner o f  the  reg i ste red  i n te rest . ”

T he  Court ’s i n te rp re ta t i on  o f  the  LTA d i d  no t  sta te  tha t  a l l  restri ct i ve  covenan ts exp i re  a f te r 40  years.  Ra the r,  Sect i on  119(9 ) o f  the  LTA on l y exp i res
those  covenan ts wi th  no  f i xed  exp i ry o r end  da te .  As an  exam p l e ,  a  restri ct i ve  covenan t  wi th  a  te rm  o f  1 ,000  years wou l d  no t  be  caugh t  by Sect i on
119(9 ) o f  the  LTA o r the  Andrew s  deci si on .

Wh i l e  a  restri ct i ve  covenan t  d ra f ted  wi thou t  an  exp ressed  end  da te  wi l l  exp i re  40  years a f te r the  covenan t ’s i n i t i a l  reg i st ra t i on ,  the  sam e i s no t  t rue
fo r an  easem ent o r ri gh t-o f-way.  In  Andrew s,  the  pa rt i es ag reed  tha t  the  responden ts’ p roperty st i l l  had  the  bene f i t  o f  a  ri gh t-o f-way ove r the
app l i can t ’s p roperty.  T h i s was desp i te  the  fact  the  ri gh t-o f-way was reg i ste red  a t  the  sam e t i m e  and  covered  the  sam e th ree -foo t  st ri p  o f  l and  as the
restri ct i ve  covenan t .  T he  Court  found  tha t  the  ri gh t-o f-way “i n ,  ove r,  a l ong  and  upon” the  th ree -foo t  st ri p  was an  easem ent fo r i ng ress and  eg ress.
Un l i ke  a  restri ct i ve  covenan t ,  an  easem ent i s sub j ect  to  d i ffe ren t  ru l es a ffect i ng  easem ents and  i s capab l e  o f  l ast i ng  fo reve r when  i t  com p l i es wi th
those  ru l es.

Recommendations and Considerations

A bene f i ci a ry o f  an  exi st i ng  restri ct i ve  covenan t  tha t  p roposes to  l ast  “fo reve r”,  o r does no t  have  a  de f i n i te  end  da te ,  shou l d  consi de r havi ng  these
restri ct i ve  covenan ts re -g ran ted  and  re -reg i ste red  on  o r be fo re  the  end  o f  the  40 th  year a f te r they were  f i rst  reg i ste red  so  tha t  the  restri ct i ve
covenan t  rem a i ns va l i d  fo l l owi ng  such  pe ri od .  T he  p ract i ca l  d i ff i cu l ty wi th  th i s approach ,  however,  i s tha t  the re  m ay be  no  fu rthe r consi de ra t i on
ava i l ab l e  o r l i ke l y to  be  g ran ted  f rom  the  bene f i t t i ng  pa rty to  the  bu rdened  pa rty,  and  accord i ng l y,  the re  m ay be  l i t t l e  i ncen t i ve  fo r the  bu rdened
party to  ag ree  to  en te r i n to  a  new restri ct i ve  covenan t .

Part i es seeki ng  to  rem ove  o r m od i fy a  restri ct i ve  covenan t  can  app l y to  the  Court  to  have  the  restri ct i ve  covenan t  m od i f i ed  o r d i scharged  under
Sect i on  61 (1 ) o f  the  Conveyanci ng  and  Law  o f  Property Act  (the  CPA).  In  Icona  Hosp i ta l i ty Inc.  v 2748355  Canada  Inc.,  the  Court  con f i rm ed  tha t  the
funct i on  o f  Sect i on  61 (1 ) o f  the  CPA i s to  enab l e  a  court  to  l i f t  a  cond i t i on  o r restri ct i on  tha t  i s spen t  o r tha t  i s so  unsu i tab l e  as to  be  o f  no  va l ue ,
under ci rcum stances where  asse rt i on  o f  the  cond i t i on  o r restri ct i on  wou l d  be  cl ea rl y vexa t i ous .  Accord i ng l y,  pa rt i es seeki ng  to  g ran t  a  restri ct i ve
covenan t  fo r a  l eng thy te rm  (e .g . ,  1000  years) shou l d  be  aware  tha t  the  restri ct i ve  covenan t  m ay be  rem oved  under Sect i on  61 (1 ) o f  the  CPA i f  the
Court  de te rm i nes tha t  the  restri ct i ve  covenan t  has becom e spen t  o r so  unsu i tab l e  to  be  o f  no  va l ue .

A l though  a  restri ct i ve  covenan t  g ran ted  fo r a  te rm  l onger than  40  years wou l d  no t  be  caugh t  by Sect i on  119(9 ) o f  the  LTA o r the  Andrew s  deci si on ,
i t  i s possi b l e  tha t  a  cou rt  o r a  fu tu re  l eg i sl a tu re  wou l d  vi ew the  d i ffe ren t  resu l ts (i .e . ,  1 ,000  years m eans 1 ,000  years,  bu t  “fo reve r” m eans 40  years)
to  crea te  a  com m erci a l l y absurd  resu l t  and  stri ve  som ehow to  reso l ve  the  absurd i ty.  In  the  m ean t i m e , f rom  a  p ract i ce  standpo i n t ,  i f  the  bene f i t i ng
party wan ts the  bene f i t  o f  a  restri ct i ve  covenan t  fo r m ore  than  40  years,  i t  i s cl ea r tha t  the re  i s l ess ri sk (a t  the  p resen t  t i m e) i n  sta t i ng  a  te rm  o f  100
years (o r even  1 ,000  years),  ra the r than  “fo reve r” o r som e o the r i nde te rm i na te  pe ri od .

In  the  Suprem e Court  o f  Canada  (SCC) deci si on  i n  Bhasi n  v Hrynew ,  i t  was estab l i shed  tha t  pa rt i es i n  a  con tractua l  re l a t i onsh i p  have  an  ob l i ga t i on
to  dea l  wi th  each  o the r i n  good  fa i th .  I t  i s possi b l e  tha t  a  cou rt  wi l l  be  asked  to  consi de r whe the r th i s case  crea tes any fu rthe r ob l i ga t i ons o r
restri ct i ons on  an  i nd i vi dua l  seeki ng  to  un i l a te ra l l y de l e te  a  restri ct i ve  covenan t  tha t  such  pa rty ag reed  wou l d  l ast  fo reve r where  the  o ri g i na l  pa rt i es
to  the  ag reem ent a re  the  ones i nvo l ved  i n  the  l i t i ga t i on .  In  ci rcum stances where  a  restri ct i ve  covenan t  was g ran ted  “fo reve r” and  the  pa rt i es to  the
restri ct i ve  covenan t  have  rem a i ned  the  sam e si nce  the  restri ct i ve  covenan t  was g ran ted ,  then  i t  m i gh t  be  a rgued  tha t  the  i m p l i ed  con tractua l  du ty
o f  good  fa i th  shou l d  se rve  to  p reven t  the  i n i t i a l  g ran to r f rom  p roceed i ng  wi th  the  app l i ca t i on  to  de l e te  the  restri ct i ve  covenan t  wi thou t  the  consen t
o f  the  g ran tee .  As the  SCC observed  i n  Bhasi n ,  a  du ty o f  good  fa i th  pe rfo rm ance  requ i res the  con tract i ng  pa rt i es to  coopera te  i n  o rde r to  ach i eve
the  ob j ects o f  the  con tract .  I f  the  exp ressed  ob j ect  o f  the  con tract  was tha t  the  restri ct i ve  covenan t  wou l d  l ast  fo reve r,  then  the  a rgum ent cou l d  be
ra i sed  tha t  the  o ri g i na l  g ran to r has an  ob l i ga t i on  to  nego t i a te  a  l ong  f i xed  te rm  wi th  the  g ran tee  o r shou l d  no t  be  pe rm i t ted  to  app l y to  de l e te  the
restri ct i ve  covenan t  f rom  t i t l e .

We a re  no t  aware  o f  any deci si on  where  a  court  has extended  the  du ty o f  good  fa i th  pe rfo rm ance  to  requ i re  the  pa rt i es to  am end  a  con tract  to  avo i d
a  sta tu to ry p rovi si on  tha t  wou l d  te rm i na te  such  con tract  and  be l i eve  tha t  th i s wou l d  be  a  cha l l eng i ng  posi t i on  to  take .  Wh i l e  th i s ra the r nove l  l ega l
a rgum ent was no t  ra i sed  i n  the  Andrew s case  –  pe rhaps i nso fa r as ne i the r the  app l i can t  no r the  responden t  were  the  o ri g i na l  g ran tee  and  g ran to r o f
the  restri ct i ve  covenan t  tha t  was i n  d i spu te  –  i t  p resen ts an  i n te rest i ng  quest i on  on  how the  con tractua l  du ty o f  good  fa i th  cou l d  i m pact  the
i n te rp re ta t i on  o f  restri ct i ve  covenan ts and  Sect i on  119(9 ) o f  the  LTA m ovi ng  fo rward .

For those  i n te rested  i n  the  facts o f  the  case ,  the  pa rt i es’ posi t i ons,  and  the  t ri a l  j udge ’s reason i ng ,  an  ove rvi ew i s p rovi ded  be l ow.
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T he  app l i ca t i on  was b rough t  be fo re  the  Court  by An tone l l a  Andrews (the  App l i can t) who  owns a  house  a t  S tree t  No .  99  (the  99  Property).  T he
App l i can t ’s ne i ghbours (the  Responden ts) own  the  ad j o i n i ng  house  a t  S tree t  No .  97  (the  97  Property).  T he  d i spu te  concerned  a  th ree -foo t  wi de  st ri p  o f
l and  be tween  the  two  resi den t i a l  p ropert i es.  I t  was no t  i n  d i spu te  tha t  the  App l i can t  owned  the  th ree -foo t  st ri p  o f  l and .  Ra the r,  the  d i spu te  concerned
whe the r the  l and  was sub j ect  to  ce rta i n  restri ct i ve  covenan ts tha t  con fe r ri gh ts on  the  Responden ts as the  owners o f  the  97  Property.

T he  97  Property bene f i ted  f rom  a  ri gh t  o f  way ove r the  99  Property.  M oreover,  t i t l e  to  the  99  Property was sub j ect  to  restri ct i ve  covenan ts con ta i ned  i n
the  deed  reg i ste red  on  M arch  3 ,  1966 ,  wh i ch  was reg i ste red  by p ri o r owners and  no t  the  App l i can t  o r Responden t .  A t  tha t  t i m e ,  the  then-owners o f  the
97  Property conveyed  the  th ree -foo t  st ri p  to  the  then-owner o f  the  99  Property,  i ts he i rs and  assi gns,  to  and  fo r i ts so l e  and  on l y use  “fo reve r”,  sub j ect  to
the  fo l l owi ng  restri ct i ve  covenan ts:

the  Gran tee  (the  owner o f  the  99  Property) covenan ts no t  to  i n te rfe re  wi th ,  rem ove ,  dam age , o r o the rwi se  a l te r exi st i ng  o r fu tu re  st ructu res and  o r
l andscap i ng  wi th i n  the  th ree -foo t  st ri p ,  and

the  Gran tee  covenan ts no t  to  e rect ,  construct  o r m a i n ta i n  any i n te rfe rence  o r obstruct i on  wh i ch  wi l l  b l ock the  a i rspace  above  the  ri gh t-o f-way o r
i n te rfe re  wi th  o r underm i ne  the  so i l  benea th  the  ri gh t-o f-way.

T he  99  p roperty converted  to  the  l and  t i t l es system  i n  1967  and  m a i n ta i ned  the  “Sub j  to  Covenan ts” i n  the  pa rce l ’s l ega l  descri p t i on .  In  2018 ,  the
App l i can t  subm i t ted  an  app l i ca t i on  to  the  l and  reg i st ra r to  de l e te  the  restri ct i ve  covenan ts f rom  the  reg i ste r.  By vi rtue  o f  the  fact  tha t  m ore  than  40
years had  passed  si nce  the  reg i st ra t i on  o f  the  restri ct i ve  covenan ts the  l and  reg i st ra r de l e ted  them  from  the  pa rce l  reg i ste r.  T he  ri gh t-o f-way i n  favour o f
the  owners o f  the  97  Property rem a i ned  i n  the  l ega l  descri p t i on .

Positions of the Parties

T he  App l i can t  a rgued  tha t ,  pu rsuan t  to  the  te rm s o f  Sect i on  119(9 ) o f  the  LTA, the  restri ct i ve  covenan ts exp i red  on  M arch  3 ,  2006  (40  years a f te r
they were  i n i t i a l l y reg i ste red ).  T he  l ega l  basi s fo r th i s posi t i on  was tha t  “fo reve r”,  as con ta i ned  i n  the  i n i t i a l  deed ,  i s no t  a  pe ri od  wi th  a  de f i n i te
exp i ry o r end  da te .  As such ,  the  Responden ts,  wh i l e  st i l l  en j oyi ng  a  ri gh t  o f  way fo r i ng ress and  eg ress,  needed  to  rem ove  the i r encroachm ents
m ade  i n  2009  i n  the  fo rm  o f  a  6 -i nch  concre te  cu rb  and  concre te  wa l kway coveri ng  the  th ree -foo t  st ri p  on  the  App l i can t ’s p roperty.

T he  Responden ts a rgued  tha t  the  restri ct i ve  covenan ts rem a i ned  va l i d  i nso fa r as the  i n i t i a l  deed ’s use  o f  the  word  “fo reve r” const i tu ted  a  de f i n i te
end  da te  (never).  As such ,  the  Responden ts m a i n ta i ned  the i r l ega l  ri gh t  to  p l ace  the  encroachm ents pu rsuan t  to  the  restri ct i ve  covenan ts con ta i ned
i n  the  i n i t i a l  deed .  T he  Responden ts a l so  a rgued  to  have  the  covenan ts on  the  pa rce l  reg i ste r re i nsta ted .

The Court’s Decision

In  the  vi ew o f  Just i ce  St i nson ,  the  App l i can t 's case  “stands and  fa l l s” on  the  i n te rp re ta t i on  o f  s.  119(9 ) o f  the  LTA. Counse l  fo r e i the r pa rty cou l d  no t  f i nd
a  case  where  the  subsect i on  had  been  j ud i ci a l l y consi de red ,  and  i t  was deem ed necessary to  re tu rn  to  f i rst  p ri nci p l es.  T he  Court  re l i ed  on  the  p ri nci p l es
o f  sta tu to ry i n te rp re ta t i on  recen t l y d i scussed  by Ch i e f  Just i ce  Stra thy i n  Be l w ood  Lake  Co ttagers Associ a t i on  Inc.  v.  On ta ri o  (Envi ronment and  Cl i ma te
Change),  2019  ONCA 70 .  Speci f i ca l l y,  the  Court  consi de red  the  g ram m at i ca l  and  o rd i na ry sense  o f  the  words wi th  the  schem e o f  the  act ,  the  ob j ect  o f
the  act ,  and  the  i n ten t i on  o f  the  l eg i sl a tu re .

Just i ce  St i nson  ag reed  wi th  the  App l i can t  tha t  the  covenan ts d i d  no t  have  e i the r a  pe ri od  o r da te  f i xed  fo r the i r exp i ry.  Gi ven  the  p ri nci p l es o f  sta tu to ry
i n te rp re ta t i on ,  the  restri ct i ve  covenan ts were  caugh t  by the  exp ress l anguage  o f  Sect i on  119(9 ) o f  the  LTA. As such ,  the  reg i st ra r p roperl y de l e ted  the
restri ct i ve  covenan ts i n  2018  as they exp i red  on  M arch  3 ,  2006  (40  years a f te r the  i n i t i a l  reg i st ra t i on ).  In  reach i ng  th i s concl usi on ,  Just i ce  St i nson
exp l i ci t l y re j ected  the  Responden ts’ posi t i on  tha t  “fo reve r” am oun ts to  a  speci f i ed  t i m e  pe ri od ,  o r de f i n i te  exp i ry da te ,  wi th i n  the  m ean i ng  o f  Sect i on
119(9 ) o f  the  LTA.

 Andrew s v.  Rago,  2019  ONSC 800  (CanL I I ).

 M i n i st ry o f  Governm ent Servi ces,  “Bu l l e t i n  No .  2008  –  05”,  Se rvi ce  On ta ri o ,  accessi b l e  on l i ne .

 Icona  Hosp i ta l i ty Inc v.  2748355  Canada  Inc.,  2018  ONSC 4239  (CanL I I ).

 Bhasi n  v.  Hrynew ,  2014  SCC 71  (CanL I I ).

 T h i s abbrevi a t i on  was used  by the  Court .

 Ib i d .

 Be l w ood  Lake  Co ttagers Associ a t i on  Inc.  v.  On ta ri o  (Envi ronment and  Cl i ma te  Change),  2019  ONCA 70  (CanL I I ).
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