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Court of Appeal for Ontario Considers Availability of Damages for Pure Economic Loss
in Product Recall Case

In  1688782  On ta ri o  Inc.  v.  Map l e  Lea f  Foods Inc.,  the  Court  o f  Appea l  fo r On ta ri o  consi de red  the  ava i l ab i l i ty o f  dam ages fo r pu re  econom i c l oss i n  a
food  p roduct  reca l l  cl ass act i on .  T he  Court 's deci si on  p rovi des he l p fu l  gu i dance  to  l i t i gan ts consi de ri ng  the  exi stence  and  scope  o f  a  du ty o f  ca re  i n
cl a i m s fo r dam ages fo r pu re  econom i c l oss.    

T he  facts o f  the  case  were  no t  i n  d i spu te .  In  2008 ,  ce rta i n  M ap l e  Lea f  Foods Inc.  p roducts becam e con tam i na ted  wi th  l i ste ri a .  Two  o f  the  a ffected
products were  supp l i ed  to  f ranch i sees o f  M r.  Subm ari ne  L i m i ted .  M ap l e  Lea f  reca l l ed  the  p roducts tha t  were  p roduced  a t  the  p l an t  where  the
con tam i na ted  p roducts o ri g i na ted ,  and  the  p l an t  was tem pora ri l y cl osed .  T h i s a ffected  the  supp l y o f  the  two  p roducts used  by the  f ranch i sees,  bu t  no
custom ers o f  the  f ranch i sees were  ha rm ed  by ea t i ng  the  con tam i na ted  p roducts.

T he  f ranch i sees com m enced  a  cl ass act i on  aga i nst  M ap l e  Lea f ,  cl a i m i ng  dam ages on  the  basi s tha t :   (i ) M ap l e  Lea f  neg l i gen t l y m anu factu red  and
supp l i ed  po ten t i a l l y con tam i na ted  m ea t;  and  (i i ) M ap l e  Lea f  neg l i gen t l y rep resen ted  tha t  the  supp l i ed  m ea ts were  f i t  fo r hum an consum pt i on .  T he
franch i sees cl a i m ed  dam ages fo r econom i c l oss,  nam e l y,  l oss o f  past  and  fu tu re  sa l es,  past  and  fu tu re  p ro f i ts,  and  l oss o f  cap i ta l  va l ue  and  goodwi l l .

A t  f i rst  i nstance ,  the  m ot i on  j udge  ce rt i f i ed  the  p roposed  cl ass act i on .  Fo l l owi ng  ce rt i f i ca t i on ,  bo th  pa rt i es b rough t  sum m ary j udgm ent m o t i ons.  M ap l e
Lea f 's sum m ary j udgm ent m o t i on  sough t  a  d i sm i ssa l  o f  ce rta i n  cl a i m s on  the  basi s tha t  M ap l e  Lea f  owed  no  du ty o f  ca re  to  the  f ranch i sees.  T he
franch i sees sough t  sum m ary j udgm ent i n  the i r favour.  T he  m ot i on  j udge  found  tha t  M ap l e  Lea f  owed  a  du ty o f  ca re  to  the  f ranch i sees i n  re l a t i on  to  the
product i on ,  p rocessi ng  sa l e  and  d i st ri bu t i on  o f  the  con tam i na ted  p roducts,  and  a  du ty o f  ca re  wi th  respect  to  rep resen ta t i ons tha t  the  p roducts were  f i t
fo r hum an consum pt i on  and  posed  no  ri sk o f  ha rm . M ap l e  Lea f  appea l ed .

On  appea l ,  the  Court  ove rtu rned  the  m ot i on  j udge 's ho l d i ng  tha t  M ap l e  Lea f  owed  a  du ty o f  ca re  to  the  f ranch i sees wi th  respect  to  the  neg l i gen t
m anu factu re /supp l y o f  the  a ffected  p roducts,  and  neg l i gen t  m i srep resen ta t i on  regard i ng  the i r su i tab i l i ty fo r hum an consum pt i on .

Wi th  respect  to  the  i ssue  o f  M ap l e  Lea f 's du ty to  supp l y a  p roduct  f i t  fo r hum an consum pt i on ,  the  Court  found  tha t  the  m ot i on  j udge  e rred  i n  f i nd i ng
tha t  the  re l a t i onsh i p  be tween  M ap l e  Lea f  and  the  f ranch i sees fe l l  wi th i n  a  recogn i zed  du ty o f  ca re  to  p rovi de  a  p roduct  f i t  fo r hum an consum pt i on ,  as
the  cases i n  tha t  ca tegory were  factua l l y d i st i ngu i shab l e .  Accord i ng l y,  the  Court  p roceeded  to  eva l ua te  the i r re l a t i onsh i p  under the  estab l i shed  test  fo r
de te rm i n i ng  whe the r a  court  shou l d  recogn i ze  a  new du ty o f  ca re  (the  "Anns/Cooper"  ana l ysi s).  T he  Court  found  tha t  any du ty o f  ca re  to  supp l y p roducts
f i t  fo r hum an consum pt i on  was owed  to  the  f ranch i sees' custom ers,  no t  the  f ranch i sees.  T he  Court  fu rthe r found  tha t  f i nd i ng  tha t  M ap l e  Lea f  owed  a
du ty o f  ca re  to  the  f ranch i sees to  p ro tect  them  aga i nst  dam ages fo r econom i c l osses wou l d  const i tu te  an  unwarran ted  expansi on  o f  a  du ty owed  to  one
cl ass o f  p l a i n t i f fs and  extend  i t  to  a  d i ffe ren t  cl a i m  advanced  by the  f ranch i sees.   Accord i ng l y,  the  Court  concl uded  the  m ot i on  j udge  e rred  i n  f i nd i ng  a
du ty to  supp l y a  p roduct  f i t  fo r hum an consum pt i on  encom passed  a  du ty o f  ca re  to  p ro tect  aga i nst  the  econom i c l osses cl a i m ed  by the  f ranch i sees.

Wi th  respect  to  the  i ssue  o f  M ap l e  Lea f 's du ty o f  ca re  regard i ng  rep resen ta t i ons tha t  the  con tam i na ted  p roduct i ons were  f i t  fo r hum an consum pt i on  and
posed  no  ri sk o f  ha rm , the  Court  found  tha t  the  m ot i on  j udge  e rred  i n  fa i l i ng  to  consi de r the  scope  o f  the  p roxi m a te  re l a t i onsh i p  be tween  the  pa rt i es,
a ffect i ng  the  fo reseeab i l i ty ana l ysi s.  T he  Court  found  tha t  the  na tu re  o f  the  undertaki ng  g i ven  by M ap l e  Lea f  to  supp l y p roduct  sa fe  fo r hum an
consum pt i on  to  the  f ranch i sees' custom ers was to  ensure  tha t  the i r custom ers wou l d  no t  becom e i l l  o r d i e  as a  resu l t  o f  ea t i ng  the  p roducts,  no t  to
p ro tect  the  repu ta t i ona l  i n te rests o f  the  f ranch i sees.  Accord i ng l y,  the  Court  concl uded  tha t  the  f ranch i sees' pu re  econom i c l osses were  no t  reasonab l y
fo reseeab l e  to  M ap l e  Lea f .
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