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ARTICLE

Hot Topics in Misleading Advertising

Introduct ion

T he  Compet i t i on  Act — Canada 's p ri nci pa l  com pet i t i on /an t i t rust  l aw sta tu te  — con ta i ns bo th  genera l  and  speci f i c,  ci vi l  and  cri m i na l  p roh i b i t i ons
aga i nst  fa l se  o r m i sl ead i ng  advert i si ng .  T he  Act ,  i ncl ud i ng  the  decep t i ve  m arke t i ng  p rovi si ons,  i s adm i n i ste red  and  en fo rced  by the  Com pet i t i on
Bureau ,  an  i ndependen t  l aw en fo rcem ent agency headed  by the  Com m i ssi oner o f  Com pet i t i on .  In  i ts 2015-2018  Stra teg i c Vi si on ,  ou t l i n i ng  the
agency's en fo rcem ent ob j ect i ves ove r the  next  th ree  years,  the  Bureau  i den t i f i es "em power[ i ng ]  Canad i ans to  m ake  m ore  i n fo rm ed  pu rchasi ng
deci si ons"  by "ensuri ng  consum ers have  access to  accu ra te  i n fo rm at i on ,  and  bene f i t  f rom  a  wi de  range  o f  p roducts and  se rvi ces a t  com pet i t i ve  p ri ces"
as a  key p ri o ri ty.  T he  Bureau  has se t t l ed  13  m i sl ead i ng  advert i si ng  cases by way o f  consen t  ag reem ent i n  the  l ast  two  years,  has ano the r en fo rcem ent
p roceed i ng  pend i ng  be fo re  the  Com pet i t i on  T ri buna l  and  ongo i ng  m i sl ead i ng  advert i si ng  l i t i ga t i on  be fo re  the  On ta ri o  Superi o r Court  o f  Just i ce .  T he
pena l t i es i m posed  i n  these  cases have  been  si gn i f i can t ,  rang i ng  up  to  $15  m i l l i on ,  and  i n  a  num ber o f  i nstances the re  has been  fo l l ow-on  cl ass act i on
l i t i ga t i on  fo r dam ages.  T he  Stra teg i c Vi si on  p rom i ses (a t  l east) m ore  o f  the  sam e. Advert i se rs shou l d  expect  con t i nued  aggressi ve  en fo rcem ent act i vi ty
by the  Bureau  ta rge t i ng  fa l se  o r m i sl ead i ng  rep resen ta t i ons and  decep t i ve  m arke t i ng  p ract i ces i n  In te rne t  advert i si ng ,  soci a l  m ed i a ,  p rom ot i ona l
em a i l s,  text  m essages and  i n  the  t rad i t i ona l  m ed i a ,  and  shou l d  revi ew and  i m prove  the i r com pet i t i on  com p l i ance  p rog ram s, as appropri a te .

Ordinary Price Claims

A m a j o r focus o f  the  Bureau  i n  recen t  yea rs has been  o rd i na ry se l l i ng  p ri ce  cl a i m s,  wh i ch  a re  addressed  by speci f i c p rovi si ons i n  the  Compet i t i on
Act  wh i ch  m anda te  tha t  rep resen ta t i ons abou t  the  o rd i na ry se l l i ng  p ri ce  o f  a  p roduct  (e .g . ,  regu l a rl y $19 .99 ,  now $9 .99 ) accu ra te l y re f l ect  the  p ri ce  a t
wh i ch  the  p roduct  has been  so l d  o r o ffe red  fo r sa l e .  T he  basi c ru l e  i s tha t  the  cl a i m ed  o rd i na ry se l l i ng  p ri ce  m ust  re f l ect  (i ) the  p ri ce  a t  o r above  wh i ch
m ore  than  ha l f  o f  the  vo l um e o f  sa l es o f  tha t  p roduct  occu rred  i n  the  past  yea r o r (i i ) the  p ri ce  a t  wh i ch  the  p roduct  was o ffe red  fo r sa l e  i n  good  fa i th  fo r
m ore  than  ha l f  o f  the  p reced i ng  si x m on ths.

In  February 2017 ,  the  Bureau  b rough t  en fo rcem ent p roceed i ngs aga i nst  a  b ri ck and  m orta r re ta i l e r a l l eg i ng  tha t  i ts p rom ot i on  o f  " sl eep  se ts"  (consi st i ng
o f  a  m a tt ress and  box sp ri ng ) vi o l a ted  the  o rd i na ry p ri ce  p rovi si ons o f  the  Act .  In  pa rt i cu l a r,  i n  i ts app l i ca t i on  to  the  Com pet i t i on  T ri buna l ,  the  Bureau
asserts tha t  the  re ta i l e r has "engaged  i n  decep t i ve  m arke t i ng  p ract i ces by o ffe ri ng  sl eep  se ts a t  g rossl y i n f l a ted  regu l a r p ri ces,  and  then  advert i si ng
deep  d i scoun ts o ff  these  decep t i ve  regu l a r p ri ces i n  o rde r to  p rom ote  the  sa l e  o f  the  sl eep  se ts to  the  pub l i c" .  In  one  o f  seve ra l  exam p l es o f  i l l uso ry
savi ngs based  on  decep t i ve  regu l a r p ri ces ci ted  by the  Bureau ,  the  re ta i l e r a l l eged l y advert i sed  a  $2 ,000  d i scoun t  o ff  the  regu l a r p ri ce  o f  a  p roduct
tha t  i t  had  never so l d  a t  the  regu l a r p ri ce  p ri o r to  m aki ng  the  d i scoun t  cl a i m . T he  heari ng  o f  th i s m a tte r i s schedu l ed  to  sta rt  i n  Novem ber 2018 .

Earl i e r i n  the  year,  a  m a j o r on l i ne  re ta i l e r en te red  i n to  a  consen t  ag reem ent wi th  the  Bureau  pu rsuan t  to  wh i ch  i t  ag reed  to  (am ong  o the r th i ngs) pay
an  adm i n i st ra t i ve  m one ta ry pena l ty o f  $1  m i l l i on ,  p l us $100 ,000  i n  costs,  aga i n  based  on  a l l eged  vi o l a t i ons o f  the  o rd i na ry p ri ce  cl a i m  p rovi si ons o f
the  Act .  T he  re ta i l e r had  m ade  rep resen ta t i ons on  i ts websi te  tha t  com pared  i ts se l l i ng  p ri ces fo r ce rta i n  p roducts to  the i r regu l a r p ri ces — o r " l i st
p ri ces"  — (e .g . ,  "L i st  Pri ce :  C$39 .99 ,  Pri ce :  C$29 .99" ).  As no ted  i n  the  Bureau 's posi t i on  sta tem en t i n  respect  o f  th i s m a tte r,  " [ t ]hese  p ri ci ng
rep resen ta t i ons were  o f ten  accom pan i ed  by speci f i c 'You  Save ' cl a i m s tha t  se t  ou t  a  do l l a r am oun t o f  savi ngs and  a  pe rcen tage  d i scoun t  o ff  o f  the  l i st
p ri ce ,  such  as 'You  Save :  C$10 .00  (25%)'" .  In  m aki ng  these  rep resen ta t i ons,  the  re ta i l e r re l i ed  upon  the  regu l a r p ri ces p rovi ded  to  i t  by the  supp l i e rs o f
these  p roducts.  A l though  the  Bureau  found  tha t  the  re ta i l e r requ i red  i ts supp l i e rs to  p rovi de  accu ra te  p ri ces and  had  honest l y re l i ed  upon  the  accu racy
o f  the  regu l a r p ri ces p rovi ded  to  i t ,  the  Bureau  concl uded  tha t  the  savi ngs rep resen ta t i ons m ade  by the  re ta i l e r "d i d  no t  accu ra te l y re f l ect  the  savi ngs
ava i l ab l e  to  consum ers"  based  on  the  p reva i l i ng  m arke t  p ri ces fo r the  p roducts i n  quest i on .

Gi ven  the  ub i qu i ty o f  p ri ce  cl a i m s,  the  com p l exi ty o f  the  o rd i na ry se l l i ng  p ri ce  ru l es,  and  the  cu rren t  h i gh l y com pet i t i ve  and  fast-paced  re ta i l
envi ronm ent,  i t  i s essen t i a l  fo r re ta i l e rs to  have  a  dynam i c and  f l exi b l e  co rpo ra te  com p l i ance  p rog ram  i n  p l ace  to  ensure  the i r ongo i ng  adherence  to
the  Compet i t i on  Act.  A "se t-i t -and-fo rge t-i t "  app roach  to  com p l i ance  i n  th i s a rea  i s si m p l y no t  an  op t i on ,  pa rt i cu l a rl y g i ven  tha t  p rom ot i ona l  deci si ons
are  o f ten  m ade  on  short  no t i ce ,  i n  response  to  qu i ckl y chang i ng  m arke t  cond i t i ons.

Disclosure of Non-Optional Fees

Anothe r Bureau  p ri o ri ty i s to  ensure  tha t  the  advert i sed  p ri ce  o f  a  p roduct  re f l ects the  actua l  p ri ce  tha t  consum ers can  expect  to  pay,  wi thou t  the
add i t i on  o f  any h i dden ,  non-op t i ona l  fees.

T h i s i ssue  a rose  m ost  recen t l y i n  Apri l  2017 ,  when  the  Bureau  reached  a  consen t  ag reem ent,  i ncl ud i ng  the  i m posi t i on  o f  a  $1 .25  m i l l i on  adm i n i st ra t i ve
m one ta ry pena l ty,  wi th  two  ca r ren ta l  com pan i es.  T he  com pan i es were  a l l eged  to  have  advert i sed  p ri ces fo r ca r ren ta l s tha t  were  una t ta i nab l e  by
consum ers,  due  to  the  add i t i on  o f  non-op t i ona l  fees tha t  were  no t  cl ea rl y d i scl osed  to  consum ers and  tha t  i ncreased  the  p ri ce  o f  the  ren ta l s by 10  to
57% o f  the  base  p ri ce .  T he  Bureau  fu rthe r a l l eged  tha t  the  com pan i es had  m ade  pe rcen tage-o ff  d i scoun t  rep resen ta t i ons tha t  were  m i sl ead i ng  because
the  d i scoun ts i n  quest i on  were  on l y app l i ed  to  the  advert i sed  base  p ri ce ,  and  no t  to  the  non-op t i ona l  fees.  Fi na l l y,  the  Bureau  a l l eged  tha t  the  m anner
i n  wh i ch  the  non-op t i ona l  fees were  descri bed  by the  com pan i es conveyed  the  genera l  i m pressi on  tha t  they were  m anda ted  by the  governm ent when ,  i n
fact ,  they were  vo l un ta ri l y i m posed  by the  com pan i es i n  o rde r to  recoup  the i r costs.  T h i s consen t  ag reem ent was p receded  by an  ea rl i e r,  $3 .25  m i l l i on
se t t l em en t reached  i n  June  2016  be tween  the  Bureau  and  two  o the r ca r ren ta l  com pan i es i n  re l a t i on  to  si m i l a r conduct .

Pri o r to  these  two  recen t  cases,  i n  Ju l y 2013 ,  the  Bureau  announced  tha t  i t  had  com m enced  a  l awsu i t  aga i nst  two  b ri ck-and-m orta r fu rn i tu re  re ta i l e rs
wi th  respect  to  "buy now, pay l a te r"  p rom ot i ons tha t  i nvo l ved  up -f ron t  "adm i n i st ra t i on "  and  "p rocessi ng"  fees wh i ch  the  Bureau  a l l eged  were
i nadequa te l y d i scl osed  i n  f i ne  p ri n t  and  i nconsi sten t  wi th  the  genera l  i m pressi on  conveyed  to  custom ers by the  “pay l a te r” m essag i ng .  T ha t  case  i s st i l l
ongo i ng .

Improper Use of Disc laimers

T he  ca r ren ta l  and  "buy now, pay l a te r"  cases d i scussed  above  p rovi de  two  exam p l es o f  a  f i na l  Bu reau  en fo rcem ent p ri o ri ty,  re l a ted  to  the  i m proper use
o f  d i scl a i m ers.  T he  Bureau 's l ongstand i ng  posi t i on  on  d i scl a i m ers has been  tha t ,  wh i l e  d i scl a i m ers can  expand  upon  and  add  i n fo rm at i on  to  a  cl a i m ,
they canno t  be  used  to  coun te r o r " save"  an  o the rwi se  fa l se  o r m i sl ead i ng  cl a i m  under the  Act .  A good  ru l e  o f  thum b i s tha t ,  i f  a  cl a i m  wou l d  be  fa l se  o r
m i sl ead i ng  i f  the  d i scl a i m er were  rem oved ,  then  i t  shou l d  no t  be  m ade  (even  wi th  the  d i scl a i m er).

Ano the r recen t  exam p l e  o f  the  i m proper use  o f  d i scl a i m ers can  be  found  i n  a  consen t  ag reem ent f rom  Sep tem ber 2016 ,  be tween  the  Bureau  and  a
te l ecom m un i ca t i ons com pany tha t  m ade  "un l i m i ted "  rep resen ta t i ons i n  re l a t i on  to  i ts te l ephone  and  In te rne t  se rvi ces (e .g . ,  "un l i m i ted  l oca l  ca l l i ng "
and  "no  caps on  down l oads" ).  T he  Bureau  a l l eged  tha t  these  rep resen ta t i ons were  fa l se  o r m i sl ead i ng  because ,  i n  the  case  o f  the  "un l i m i ted  l oca l
ca l l i ng "  cl a i m , consum ers were  i n  fact  l i m i ted  to  3 ,000  m i nu tes pe r m on th  and ,  i n  the  case  o f  the  "no  caps on  down l oads"  cl a i m , consum ers' down l oad
speeds were  si gn i f i can t l y sl owed  a f te r a  ce rta i n  down l oad  l i m i t  was reached .  T he  Bureau  concl uded  tha t ,  a l though  these  l i m i ts on  the  com pany's
se rvi ces were  d i scl osed  i n  d i scl a i m ers,  the  d i scl a i m ers were  no t  su ff i ci en t  to  ove rcom e the  genera l  i m pressi on  conveyed  by the  "un l i m i ted "  cl a i m s,
nam e l y,  tha t  the  se rvi ces were  " [w] i thou t  l i m i ts o r bounds;  no t  restri cted ,  l i m i ted ,  o r qua l i f i ed ."  Under i ts consen t  ag reem ent wi th  the  Bureau ,  the
com pany ag reed  to  pay a  $300 ,000  adm i n i st ra t i ve  m one ta ry pena l ty p l us $60 ,000  i n  costs.



Takeaways

T he  Bureau 's recen t  en fo rcem ent act i vi ty and  ongo i ng  p ri o ri t i es ho l d  severa l  i m portan t  l essons fo r advert i se rs:

Ensure  tha t  a l l  adve rt i sed  "o rd i na ry"  p ri ces re f l ect  the  p ri ce  a t  wh i ch  p roducts have  actua l l y been  so l d  o r o ffe red  fo r sa l e  ove r a  si gn i f i can t  pe ri od  o f
t i m e ;

Deve l op  a  dynam i c and  f l exi b l e  com pet i t i on  com p l i ance  p rog ram  fo r adheri ng  to  the  o rd i na ry se l l i ng  p ri ce  ru l es (and  o the r m arke t i ng  and
advert i si ng  st ri ctu res i n  the  Compet i t i on  Act),  so  tha t  you  wi l l  be  ab l e  to  ad j ust  you r p ri ci ng  st ra teg i es on  short  no t i ce  i n  response  to  m arke t
cond i t i ons,  wi thou t  vi o l a t i ng  the  Compet i t i on  Act;

T he  advert i sed  p ri ce  o f  a  p roduct  m ust  be  the  p ri ce  tha t  custom ers can  actua l l y pay fo r the  p roduct  (bu t  fo r the  add i t i on  o f  sa l es tax);

Non-op t i ona l  fees m ust  be  cl ea rl y d i scl osed  and  shou l d  no t  be  po rt rayed  as be i ng  governm ent-m anda ted ,  un l ess they actua l l y a re ;  and

Al though  d i scl a i m ers m ay be  used  to  expand  upon  and  add  i n fo rm at i on  to  a  cl a i m , they canno t  be  used  to  coun te r o r " save"  an  o the rwi se  fa l se  o r
m i sl ead i ng  cl a i m .
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