
July 13, 2020

ARTICLE

Ontario Court of Appeal considers right to proceeds of "after the event" insurance
In  the  recen t  deci si on  o f  Pete r B .  Cozzi  Pro fessi ona l  Corpora t i on  v.  Szo t,  2020  ONCA 397,  the  On ta ri o  Court  o f  Appea l  consi de red  the  en t i t l em en t to
p roceeds o f  “a f te r the  even t” i nsu rance  i n  the  con text  o f  a  cl a i m  i nvo l vi ng  a  p l a i n t i f f  under a  d i sab i l i ty.

A f te r the  even t  i nsu rance  (a l so  known as “adverse  costs i nsu rance”) i nsu res a  p l a i n t i f f  aga i nst  the  ri sk o f  an  adverse  costs award  i f  a  p l a i n t i f f  l oses the i r
pe rsona l  i n j u ry cl a i m  o r p rovi des coverage  fo r l ega l  expenses i ncu rred  by a  p l a i n t i f f ’s l awyer.

Background

In  the  absence  o f  h i s l i t i ga t i on  guard i an ,  the  p l a i n t i f f  en te red  i n to  a  con t i ngency fee  ag reem ent (CFA) wi th  h i s l awyer,  the  appe l l an t .  Under the  te rm s
o f  the  CFA, the  p l a i n t i f f  was requ i red  to  pay a l l  d i sbu rsem ents i ncu rred  by the  appe l l an t  on  the  p l a i n t i f f ’s beha l f  wi thou t  regard  to  the  success o f  h i s
cl a i m . Fu rthe rm ore ,  he  assi gned  a l l  p roceeds f rom  h i s l i t i ga t i on  p ro tect i on  i nsu rance  to  the  appe l l an t  as securi ty fo r those  d i sbu rsem ents.  T he  p l a i n t i f f
a l so  si gned  a  Re ta i ne r Agreem ent Addendum  au tho ri zi ng  the  appe l l an t  to  p rovi de  i n fo rm at i on  abou t  the  m atte r to  DAS Lega l  Pro tect i on  Insu rance
Com pany L i m i ted  (DAS) and  to  act  as DAS’ i nsu rance  i n te rm ed i a ry.  On  the  appe l l an t ’s advi ce ,  the  p l a i n t i f f  pu rchased  “Af te r the  even t” i nsu rance  po l i cy
f rom  DAS (the  AT E Po l i cy).

Fo l l owi ng  a  t ri a l ,  the  p l a i n t i f f  was o rde red  to  pay costs to  the  de fendan t ,  i n  excess o f  the  $100 ,000  AT E Po l i cy l i m i ts.  A d i spu te  subsequen t l y a rose
be tween  the  appe l l an t  and  the  de fendan t ’s i nsu re r as to  wh i ch  o f  them  shou l d  rece i ve  the  p roceeds o f  the  AT E Po l i cy.  T he  appe l l an t  b rough t  an
app l i ca t i on  and  the  i nsu re r b rough t  a  cross-app l i ca t i on  seeki ng  en t i t l em en t to  the  p roceeds (2019  ONSC 1274).

T he  app l i ca t i on  j udge  he l d  tha t ,  because  the  p l a i n t i f f  was a  pe rson  under d i sab i l i ty rep resen ted  by a  l i t i ga t i on  guard i an ,  the  CFA requ i red  court
approva l  pu rsuan t  to  the  Cont i ngency Fee  Agreements Regu l a t i on  under the  So l i ci to rs Act,  wh i ch  the  appe l l an t  had  no t  ob ta i ned .  T here fo re ,  the  CFA
was unen fo rceab l e .  As fo r the  i nsu re r,  the  j udge  ru l ed  tha t  i t  was ne i the r a  pa rty to  the  AT E Po l i cy no r a  nam ed bene f i ci a ry and ,  the re fo re ,  i t  was no t
en t i t l ed  to  the  p roceeds.  Ra the r,  the  p l a i n t i f f  a l one  was en t i t l ed  to  the  p roceeds.  T he  app l i ca t i on  and  cross app l i ca t i on  were  d i sm i ssed .

T he  appe l l an t  m oved  be fo re  the  app l i ca t i on  j udge  fo r a  cha rg i ng  o rde r ove r the  p roceeds o f  the  AT E Po l i cy to  secure  h i s ou tstand i ng  l ega l  fees and
d i sbursem ents (2019  ONSC 5071).  T he  app l i ca t i on  j udge  d i sm i ssed  the  m ot i on  as an  “i m perm i ssi b l e  co l l a te ra l  a t tack” on  he r ea rl i e r deci si on  g i ven  tha t
the  appe l l an t  was essen t i a l l y seeki ng  the  sam e re l i e f  as h i s app l i ca t i on .  As h i s cl i en t  d i d  no t  recover anyth i ng  a t  t ri a l ,  the re  were  no  " f ru i ts o f  l i t i ga t i on "
tha t  the  appe l l an t  cou l d  cl a i m  a  charg i ng  o rde r.  T he  app l i ca t i on  j udge  he l d  the  appe l l an t  d i d  no t  m ee t the  test  fo r a  cha rg i ng  o rde r as the  appe l l an t
was no t  “i nstrum en ta l ” to  the  “recovery o r p rese rva t i on ” o f  the  p roceeds and  shou l d  no t  be  rewarded  fo r si m p l y act i ng  as an  “i nsu rance
i n te rm ed i a ry”.  T he  m ot i on  was d i sm i ssed .

Outcome

On appea l ,  the  Court  uphe l d  the  j udge ’s deci si on  tha t  the  CFA was unen fo rceab l e .  T he  appe l l an t  d i d  no t  com p l y wi th  the  Cont i ngency Fee  Agreements
Regu l a t i on ,  wh i ch  requ i red  the  appe l l an t  to  app l y to  a  j udge  fo r approva l  o f  the  CFA. Fu rthe r,  the  Court  he l d  the  CFA was no t  “fa i r and  reasonab l e ” as
the  p l a i n t i f f ’s l i t i ga t i on  guard i an  was no t  p resen t  when  he  en te red  i n to  i t .

M oreover,  the  Court  ag reed  wi th  the  app l i ca t i on  j udge  tha t  the  appe l l an t  had  fa i l ed  to  m ee t the  test  fo r the  charg i ng  o rde r.  To  ob ta i n  a  charg i ng  o rde r,
a  l awyer m ust  dem onstra te  tha t :  (1 ) “the  fund  o r p roperty i s i n  exi stence  a t  the  t i m e  the  o rde r i s g ran ted ”;  (2 ) “the  p roperty was recovered  o r p rese rved
th rough  the  “i nstrum en ta l i ty” o f  the  so l i ci to r”;  and ,  (3 ) “the re  m ust  be  som e evi dence  tha t  the  cl i en t  canno t  o r wi l l  no t  pay the  l awyer’s fees”.  T he  Court
found  no  e rro r i n  the  j udge ’s reason i ng  tha t  the re  were  no  “f ru i ts o f  l i t i ga t i on ” ove r wh i ch  the  appe l l an t  cou l d  cl a i m  a  charg i ng  o rde r and  tha t  the
appe l l an t  was no t  “i nstrum en ta l ” i n  the  recovery o f  the  p roceeds as he  was si m p l y an  “i n te rm ed i a ry” i n  se l l i ng  the  AT E Po l i cy.  Add i t i ona l l y,  the  Court
he l d  i t  wou l d  “o ffend  the  p ri nci p l es o f  fa i rness and  j ust i ce ” to  reward  the  appe l l an t  fo r en te ri ng  i n to  the  CFA knowi ng  tha t  the  p l a i n t i f f  had  a  l i t i ga t i on
guard i an  f rom  whom  the  appe l l an t  ough t  to  have  taken  i nstruct i ons.  T he  appea l  was the re fo re  d i sm i ssed .

Takeaway

AT E i nsu rance  i s now com m onp l ace  i n  pe rsona l  i n j u ry act i ons i n  On ta ri o .  T h i s i s the  f i rst  reported  Court  o f  Appea l  deci si on  tha t  has consi de red
en t i t l em en t to  an  AT E po l i cy.  However,  the  cross app l i ca t i on  b rough t  by the  i nsu re r fo r en t i t l em en t was no t  appea l ed  to  the  Court  o f  Appea l .  Wh i l e
these  en t i t l em en t d i spu tes wi l l  tu rn  on  the  l anguage  i n  the  po l i cy,  the re  i s cu rren t l y no  l aw i n  On ta ri o  to  suggest  tha t  de fendan ts o r i nsu re rs o f
de fendan ts have  any en t i t l em en t to  a  p l a i n t i f f ’s AT E i nsu rance  po l i cy p roceeds,  even  i f  the  de fendan t  has an  adverse  costs award  aga i nst  the  p l a i n t i f f .

By:  Na ta l i e  D.  Ko l os,  Na ta l i e  Sa l a f i a
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