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ARTICLE

Ontario and BC Courts confirm class counsel owe “certain duties” to proposed class
members

T he  On ta ri o  Superi o r Court  o f  Just i ce  and  the  Bri t i sh  Co l um b i a  Suprem e Court  recen t l y had  the  opportun i ty to  consi de r the  na tu re  o f  the  re l a t i onsh i p
be tween  cl ass counse l  and  p roposed  cl ass m em bers a t  the  p re -ce rt i f i ca t i on  stage  o f  cl ass act i ons.

T he  p l a i n t i f f  i n  Si ngh  v.  RBC Insu rance  Agency L td com m enced  a  cl ass act i on  i n  the  On ta ri o  Superi o r Court  o f  Just i ce  aga i nst  the  de fendan ts on  beha l f
o f  a l l  com m i ssi oned  em p l oyees who  worked  as i nsu rance  advi so rs fo r the  de fendan ts.  T he  cl a i m  a l l eges tha t  the  de fendan ts wrong fu l l y pa i d  the
proposed  cl ass m em bers vaca t i on  pay on  the i r base  sa l a ri es a l one ,  ra the r than  on  the i r to ta l  i ncom e.

Abou t  two  weeks a f te r com m enci ng  the  cl ass act i on ,  M r.  S i ngh  com m enced  a  separa te  wrong fu l  d i sm i ssa l  act i on  aga i nst  the  de fendan ts.  M onkhouse
Law se rved  as counse l  fo r M r.  S i ngh  i n  bo th  act i ons.

One  o f  the  de fendan ts b rough t  a  m o t i on  to  rem ove  M onkhouse  as counse l  f rom  bo th  the  cl ass act i on  and  the  i nd i vi dua l  act i on  on  the  basi s o f  con f l i ct
o f  i n te rest .  T he  Court  ag reed  and  o rde red  tha t  M onkhouse  Law be  rem oved  as counse l .

T he  Court  su rveyed  the  j u ri sp rudence  on  the  re l a t i onsh i p  be tween  cl ass counse l  and  cl ass m em bers.  I t  recogn i zed  tha t ,  upon  ce rt i f i ca t i on ,  cl ass counse l
i s i n  a  l awyer-cl i en t  re l a t i onsh i p  wi th  bo th  the  rep resen ta t i ve  p l a i n t i f f  and  the  cl ass m em bers.  Pri o r to  ce rt i f i ca t i on ,  however,  counse l  i s i n  a  su i  generi s
re l a t i onsh i p  wi th  the  p roposed  cl ass m em bers tha t  p l aces “a t  l east  som e responsi b i l i t i es” on  counse l  toward  the  cl ass.  T he  Court  he l d  tha t  th i s su i
generi s re l a t i onsh i p  requ i res counse l  to  avo i d  po ten t i a l  con f l i cts o f  i n te rest  when  rep resen t i ng  the  p roposed  cl ass.

T he  Court  found  tha t  M onkhouse  Law’s concurren t  rep resen ta t i on  i n  the  cl ass act i on  and  the  i nd i vi dua l  act i on  wou l d  crea te  a  con f l i ct  o f  i n te rest
engag i ng  the  f i rm ’s du ty o f  com m i tm en t to  bo th  the  cl ass m em bers and  S i ngh  as i ts cl i en ts.  Cl ass counse l  a rgued  tha t  the  two  act i ons were  un re l a ted
si nce  ce rta i n  i ssues were  excl uded  f rom  the  i nd i vi dua l  act i on .  T he  Court  d i sag reed .  Issues re l a t i ng  to  whe the r the  de fendan ts were  com m on em p l oye rs
and  whe the r the  com m i ssi ons they pa i d  i ncl uded  ho l i day and  vaca t i on  pay wou l d  need  to  be  deci ded  i n  bo th  act i ons.  On  the  facts o f  the  case ,  i t  was
fo reseeab l e  tha t  counse l  wou l d  be  pu t  i n  a  posi t i on  where  tact i ca l  deci si ons m ade  i n  the  i nd i vi dua l  act i on  wou l d  work to  the  d i sadvan tage  o f  the
p roposed  cl ass m em bers i n  the  o the r act i on .  As such ,  i t  wou l d  be  i m possi b l e  fo r counse l  to  fu l f i l l  i ts du ty o f  com m i tm en t to  the  cl ass and  to  S i ngh
si m u l taneousl y.

In  the  case  Warner v Goog l e  LLC,  the  p l a i n t i f f  re ta i ned  counse l  and  com m enced  a  p roposed  cl ass act i on  i n  the  Bri t i sh  Co l um b i a  Suprem e Court .  A
po ten t i a l  se t t l em en t wi th  the  de fendan t  i ncl uded  a  cy-p rès paym ent.  T he  rep resen ta t i ve  p l a i n t i f f  cou l d  no t  ag ree  wi th  h i s counse l  on  the  o rgan i za t i on
tha t  shou l d  rece i ve  the  cy-p rès d i st ri bu t i on .  As a  resu l t ,  the  p l a i n t i f f  b rough t  an  app l i ca t i on  fo r an  o rde r to  rep l ace  h i s counse l  o f  reco rd  wi th  ano the r
l awyer and  h i s counse l  o f  reco rd  b rough t  an  app l i ca t i on  fo r an  o rde r subst i tu t i ng  a  new i nd i vi dua l  fo r the  nam ed p l a i n t i f f .

T he  p l a i n t i f f  asse rted  tha t ,  a t  the  p re -ce rt i f i ca t i on  stage ,  cl ass counse l  owes a  du ty o f  l oya l ty to  the  rep resen ta t i ve  p l a i n t i f f  bu t  no t  to  p roposed  cl ass
m em bers.  Accord i ng l y,  counse l ’s a t tem pt to  subst i tu te  a  new p l a i n t i f f  who ,  i n  counse l ’s op i n i on ,  wou l d  be t te r rep resen t  the  cl ass m em bers’ i n te rests,
am oun ted  to  sacri f i ci ng  M r.  Warner’s i n te rests fo r those  o f  the  p roposed  cl ass.

T he  Court  d i sm i ssed  the  nam ed p l a i n t i f f ’s app l i ca t i on .

T he  Court  con f i rm ed  tha t  cl ass counse l  does have  a  su i  generi s re l a t i onsh i p  wi th ,  and  does owe  ce rta i n  du t i es to ,  po ten t i a l  cl ass m em bers.  As a  resu l t ,
cl ass counse l ’s du ty o f  l oya l ty to  a  rep resen ta t i ve  p l a i n t i f f  does no t  app l y “wi thou t  ad j ustm en t. ” Ra the r,  counse l ’s du ty o f  l oya l ty to  the  p l a i n t i f f  i s
qua l i f i ed  by the  exi stence  o f  concurren t  du t i es to  p roposed  cl ass m em bers.  M oreover,  the  ob l i ga t i ons to  p roposed  cl ass m em bers tha t  f l ow f rom  th i s su i
generi s  re l a t i onsh i p  exi st  no twi thstand i ng  any re ta i ne r ag reem ent be tween  cl ass counse l  and  the  nam ed p l a i n t i f f .

Takeaway

T he  deci si on  i n  Warner con f i rm s tha t  cou rts i n  Bri t i sh  Co l um b i a ,  as i n  On ta ri o ,  wi l l  be  m i nd fu l  o f  the  du t i es owed  by cl ass counse l  to  p roposed  cl ass
m em bers a t  the  p re -ce rt i f i ca t i on  stage .  Wh i l e  the  re l a t i onsh i p  i s no t  a  so l i ci to r-cl i en t  re l a t i onsh i p  i n  the  st ri ct  sense ,  i t  does i m pose  upon  cl ass counse l
du t i es tha t  extend  beyond  the  rep resen ta t i ve  p l a i n t i f f  and  restri ct  the  ab i l i ty o f  cl ass counse l  to  act  so l e l y i n  acco rdance  wi th  the  rep resen ta t i ve
p l a i n t i f f ’s i nstruct i ons.  M oreover,  cl ass counse l  canno t  “con tract  ou t  o f ” the i r du ty to  m em bers o f  the  p roposed  cl ass th rough  the  te rm s o f  the i r re ta i ne r
ag reem ent wi th  the  rep resen ta t i ve  p l a i n t i f f .  M any aspects o f  the  “su i  generi s” re l a t i onsh i p  be tween  cl ass counse l  and  m em bers o f  a  p roposed  cl ass
rem a i n  uncl ea r and  th i s a rea  i s l i ke l y to  con t i nue  to  genera te  fu rthe r l i t i ga t i on  and  j u ri sp rudence .

The  au tho r w i shes to  acknow l edge  the  con tri bu t i on  o f  Ma tthew  Gruchey,  a rt i cl i ng  studen t .
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