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ARTICLE

Under-insured driver entitled to deduct third party’s insurance limits
On June  1 ,  2020 ,  the  On ta ri o  Court  o f  Appea l  (the  ONCA) re l eased  i ts deci si on  i n  Tuffna i l  v.  Meekes,  2020  ONCA 340.  Am ong  o the r i ssues,  the  deci si on
dea l s wi th  underi nsu red  m oto ri st  cove rage  pu rsuan t  to  the  standard -fo rm  OPCF-44R, and  i n  pa rt i cu l a r,  whe the r an  un i nsu red  m oto ri st  ca rri e r i s en t i t l ed
to  deduct  i nsu rance  ava i l ab l e  to  a  th i rd  pa rty f rom  i ts own  exposure .

Background

T he  underl yi ng  act i on  a rose  f rom  a  si ng l e -veh i cl e  acci den t  fo l l owi ng  a  wedd i ng  recep t i on ,  wh i ch  took p l ace  on  Sep tem ber 13 ,  2009 .  T he  p l a i n t i f f ,
Tu ffna i l ,  and  the  d ri ve r o f  the  m oto r veh i cl e ,  M eekes,  were  guests a t  the  recep t i on ,  hosted  by the  g room . Ano the r passenger i n  the  M eekes veh i cl e  was
ki l l ed  and  a  com pan i on  cl a i m  was com m enced  by h i s Esta te .

Tu ffna i l  com m enced  an  act i on  aga i nst  M eekes and  the  g room . Tu ffna i l  a l so  m ade  a  cl a i m  aga i nst  h i s own  au to  i nsu re r,  S ta te  Fa rm  M utua l  Au tom ob i l e
Insu rance  Com pany (Sta te  Fa rm ) fo r underi nsu red  m oto ri st  cove rage  under the  On ta ri o  Po l i cy Change  Form  44R-Fam i l y Pro tect i on  Coverage
endorsem ent (OPCF-44R).  T he  OPCF-44R i s consi de red  excess to  “an  am oun t rece i ved  by the  e l i g i b l e  cl a i m an t f rom  any source ”.  Tu ffna i l  d i d  no t ,
however,  com m ence  an  act i on  aga i nst  the  ba rtender who  a l l eged l y ove r-se rved  the  opera to r.  S ta te  Fa rm  then  com m enced  a  th i rd -pa rty cl a i m  aga i nst
the  ba rtender fo r con tri bu t i on  and  i ndem n i ty.

A t  t ri a l ,  the  j u ry found  tha t  the  ba rtender was j ust  ove r 10  pe r cen t  l i ab l e  fo r the  acci den t ,  wi th  the  rem a i nder o f  the  fau l t  be i ng  apport i oned  be tween
the  d ri ve r,  the  g room /host  and  the  p l a i n t i f f .  T he  to rt  de fendan ts had  a  com b i ned  $3 .2  m i l l i on  i n  ava i l ab l e  i nsu rance ,  $200 ,000  o f  wh i ch  was ava i l ab l e
under M eekes’ i nsu rance  po l i cy,  bu t  Tu ffna i l ’s dam ages (a f te r deduct i on  fo r con tri bu to ry neg l i gence) were  i n  excess o f  $3 .4  m i l l i on .  T he  p l a i n t i f fs i n  the
com pan i on  act i on  ag reed  to  be  bound  by the  f i nd i ngs o f  l i ab i l i ty and  apport i onm ent o f  dam ages i n  the  Tu ffna i l  act i on .  A t  t ri a l ,  counse l  advi sed  the
po l i ci es o f  M eekes and  the  g room  were  sub j ect  to  pro -ra ta  shari ng  wi th  the  p l a i n t i f fs i n  the  com pan i on  act i on ,  wi th  Tu ffna i l  en t i t l ed  to  98 .89  pe r cen t  o f
the  p roceeds.  Pract i ca l l y,  th i s m ean t tha t  Tu ffna i l  was en t i t l ed  to  $189 ,780  under the  M eekes’ po l i cy and  $1 ,897 ,800  f rom  the  g room ’s po l i cy,  wh i ch
had  l i m i ts o f  $2  m i l l i on .  T h i s l e f t  a  sho rt fa l l  to  Tu ffna i l  o f  approxi m a te l y $1 .35  m i l l i on .

Sta te  Fa rm  a rgued  i ts l i ab i l i ty ough t  to  be  reduced  by the  am oun t o f  i nsu rance  ava i l ab l e  to  the  th i rd -pa rty ba rtender,  $1  m i l l i on ,  m ean i ng  tha t  i t  wou l d
on l y be  requ i red  to  pay to  Tu ffna i l  app roxi m a te l y $350 ,000 .  However,  the  t ri a l  j udge  o rde red  Sta te  Fa rm  to  pay Tu ffna i l  $800 ,000 ,  the  am oun t the
part i es had  ag reed  was the  l i m i t  under the  OPCF-44R a f te r M eekes’ po l i cy l i m i ts were  consi de red .  In  do i ng  so ,  the  t ri a l  j udge  re j ected  Sta te  Fa rm ’s
a rgum ent tha t  the  l i m i ts o f  the  ba rtender’s po l i cy were  ava i l ab l e  to  Tu ffna i l  and  tha t  h i s fa i l u re  to  sue  the  ba rtender shou l d  no t  i ncrease  h i s en t i t l em en t
under the  OPCF 44R. T he  basi s fo r th i s f i nd i ng  was the  fact  Tu ffna i l  had  no t  sued  the  ba rtender.  T he  t ri a l  j udge  re l i ed  on  the  p ri o r word i ng  o f  the
OPCF-44R wh i ch  i ncl uded  “any am oun ts the  e l i g i b l e  cl a i m an t i s en t i t l ed  to  recover (whe the r such  en t i t l em en t i s pu rsued  o r no t)” i n  com i ng  to  he r
deci si on .  T h i s word i ng ,  l e f t  ou t  o f  the  cu rren t  ve rsi on  o f  the  OPCF-44R, si gna l l ed  tha t  i t  was no t  necessary fo r Tu ffna i l  to  pu rsue  a l l  possi b l e  to rt feasors
be fo re  he  was ab l e  to  access h i s own  i nsu rance .

Appeal decision

On appea l ,  the  ONCA no ted  tha t  s.  7 (b ) o f  the  OPCF-44R sta tes the  am oun ts ava i l ab l e  under the  endorsem ent a re  excess to  any am oun ts ava i l ab l e  to
an  e l i g i b l e  cl a i m an t f rom  the  “i nsu re rs o f  a  pe rson  j o i n t l y l i ab l e  wi th  the  i nadequa te l y i nsu red  m oto ri st ”.  Tu ffna i l  advanced  the  a rgum ent tha t  the
bartender was a  th i rd  pa rty on l y and  thus,  cou l d  no t  be  j o i n t l y l i ab l e  to  Tu ffna i l  wi th i n  the  m ean i ng  o f  s.  7 (b ).

As no ted  above ,  the  t ri a l  j udge ’s de te rm i na t i on  tha t  the  ba rtender’s po l i cy was no t  ava i l ab l e  to  Tu ffna i l  stem m ed f rom  the  fact  tha t  Tu ffna i l  had  no t
sued  the  ba rtender.  However,  the  ONCA no ted  the  t ri a l  j udge  was no t  asked  to  consi de r whe the r the  ba rtender was “j o i n t l y l i ab l e ” th rough  the  “l ens” o f
the  subroga ted  act i on  com m enced  by Sta te  Fa rm . T he  ONCA sta ted  tha t  wh i l e  the  cl a i m  was p l ed  as a  cl a i m  fo r con tri bu t i on  and  i ndem n i ty,  S ta te  Fa rm
was actua l l y m aki ng  a  subroga ted  cl a i m  aga i nst  the  ba rtender on  beha l f  o f  Tu ffna i l  and  thus,  the  ba rtender’s l i ab i l i ty to  Tu ffna i l  was pu t  i n  i ssue .

In  de te rm i n i ng  tha t  the  cl a i m  advanced  by Sta te  Fa rm  was a  subroga ted  cl a i m , the  ONCA revi ewed  p ri o r cases i nvo l vi ng  a  subroga ted  cl a i m  advanced
by way o f  th i rd  pa rty cl a i m  and  no ted  the  key e l em en t i s tha t :

46    I t  i s apparen t  f rom  bo th  these  cases tha t  the  subroga ted  cl a i m s were  advanced  as causes o f  act i on  tha t  cou l d  have  been
ava i l ab l e  to  the  p l a i n t i f fs and  i n  bo th  cases the  th i rd  pa rty’s neg l i gence  vi s-à -vi s the  p l a i n t i f f  was i n  i ssue .  T he  i nsu re rs sough t  to
add  the  th i rd  pa rt i es on  the  basi s o f  a  cl a i m  by wh i ch  the  th i rd  pa rt i es were  o r m i gh t  be  l i ab l e  to  the  p l a i n t i f fs.

47    A subroga ted  cl a i m  advanced  by way o f  th i rd  pa rty cl a i m  i s necessari l y based  on  the  th i rd  pa rty’s sta tus as a  po ten t i a l l y
responsi b l e  j o i n t  o r concurren t  to rt feasor…

(em phasi s added)

T he  l i ab i l i ty o f  a  th i rd  pa rty i n  a  typ i ca l  th i rd -pa rty cl a i m  i s usua l l y consi de red  to  f l ow d i rect l y f rom  the  de fendan t  tha t  i ssued  the  th i rd -pa rty cl a i m .
T here  i s usua l l y no  basi s to  consi de r the  th i rd  pa rty j o i n t l y and  severa l l y l i ab l e  wi th  the  de fendan ts i n  the  m a i n  act i on .  In  th i s case ,  however,  the  th i rd -
pa rty cl a i m  was a  subroga ted  one ,  com m enced  by the  i nsu re r,  who  had  stepped  i n to  the  p l a i n t i f f ’s shoes.  As a  resu l t ,  the  ba rtender was on  equa l  foo t i ng
wi th  the  o the r de fendan ts and  cou l d  the re fo re  be  he l d  j o i n t l y l i ab l e  to  the  p l a i n t i f f .  I f  th i s were  the  case ,  by the  word i ng  o f  the  OPCF-44R, Sta te  Fa rm
cou l d  deduct  the  l i m i ts o f  the  ba rtender’s coverage .

Commentary

In  add i t i on  to  p rovi d i ng  an  i n te rest i ng  d i scussi on  on  the  na tu re  o f  th i rd  pa rty cl a i m s,  th i s deci si on  shou l d  g i ve  i nsu re rs and  p l a i n t i f fs som e com fo rt  when
faced  wi th  po ten t i a l  excess cl a i m s i n  ove r-l i m i ts cases.  P l a i n t i f fs a re  no  l onger requ i red  to  nam e every po ten t i a l  to rt feasor i n  an  e ffo rt  to  qua l i fy fo r
OPCF-44R coverage  wh i l e  a l l owi ng  au to  i nsu re rs wi th  som e po ten t i a l  avenues to  reduce  the i r exposure .
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