
October 23, 2020

ARTICLE

Ontario extends temporary suspension period to allow virtual AGMs for Corporations
Act companies

On October 1 ,  2020 ,  the  On ta ri o  governm ent passed  O. Reg .  544 /20 :  Extensi on  Of Tempora ry Suspensi on  Peri od (Regu l a t i on  544) m ade  under the
Corpora t i ons Act  (On ta ri o ) (the  OCA).  Regu l a t i on  544  extends the  app l i ca t i on  o f  som e, bu t  no t  a l l ,  o f  the  tem pora ry am endm ents (the  Tem pora ry
Am endm ents) tha t  were  m ade  to  the  OCA due  to  COVID-19 .  T he  Tem pora ry Am endm ents a re  on l y i n  e ffect  du ri ng  the  Tem pora ry Suspensi on  Peri od
(de f i ned  be l ow),  wh i ch  ends on  Novem ber 21 ,  2020 .  Regu l a t i on  544  extends the  Tem pora ry Suspensi on  Peri od  to  M ay 31 ,  2021  fo r som e bu t  no t  a l l  o f
the  Tem pora ry Am endm ents re l a ted  to  the  ab i l i ty to  ho l d  d i recto r and  m em ber m ee t i ngs e l ectron i ca l l y and  the  m anner o f  vo t i ng  a t  such  m ee t i ngs.

As o f  October 16 ,  2020 ,  i n -pe rson  m em ber and  d i recto r m ee t i ngs he l d  i n  j u ri sd i ct i ons consi de red  to  be  i n  S tage  3  a re  l i m i ted  to  50  peop l e  i f  he l d
i ndoors and  100  peop l e  i f  he l d  ou tdoors.  In -pe rson  m em ber and  d i recto r m ee t i ngs he l d  i n  j u ri sd i ct i ons consi de red  to  be  i n  S tage  2  a re  l i m i ted  to  10
peop l e  i f  he l d  i ndoors and  25  peop l e  i f  he l d  ou tdoors.  Busi nesses ho l d i ng  any such  m ee t i ngs m ust  com p l y wi th  the  genera l  restri ct i ons on  ga the ri ngs
tha t  have  a l so  been  i ssued  by the  governm ent.

Extensions of temporary amendments

On M arch  17 ,  2020 ,  the  On ta ri o  governm ent am ended  the  OCA to  add  a  Schedu l e  p rovi d i ng  add i t i ona l  f l exi b i l i ty wi th  respect  to  m em ber and  d i recto r
m ee t i ngs.  T he  Schedu l e  con ta i ns Tem pora ry Am endm ents fo r ce rta i n  sect i ons o f  the  OCA, regard i ng :

T i m i ng  o f  m em ber m ee t i ngs;

No t i ce  o f  m em ber m ee t i ngs;

Vo t i ng  a t  m em ber m ee t i ngs;

Form at a t  m em ber and  d i recto r m ee t i ngs;  and

T he  i n fo rm at i on  to  be  l a i d  be fo re  the  annua l  m ee t i ng .

T he  Tem pora ry Am endm ents a re  on l y i n  e ffect  du ri ng  the  Tem pora ry Suspensi on  Peri od .  T he  Tem pora ry Suspensi on  Peri od  i s de f i ned  i n  the  OCA as
“the  pe ri od  o f  the  em ergency and  a  fu rthe r pe ri od  tha t  ends on  the  120 th  day a f te r the  day the  decl a red  em ergency i s te rm i na ted  and ,  i f  the
regu l a t i ons so  p rovi de  fo r the  sect i on ,  a  fu rthe r p rescri bed  pe ri od  o f  t i m e  i m m ed i a te l y fo l l owi ng  the  end  o f  the  120-day pe ri od .”

T he  decl a red  em ergency was te rm i na ted  on  Ju l y 24 ,  2020 ,  b ri ng i ng  the  Tem pora ry Suspensi on  Peri od  to  an  end  as o f  and  i ncl ud i ng  Novem ber 21 ,
2020  absen t  any fu rthe r p rescri bed  extensi on .  Wi th  Regu l a t i on  544  now i n  fo rce ,  the  Tem pora ry Suspensi on  Peri od  has been  extended  to  M ay 31 ,  2021
fo r ce rta i n  Tem pora ry Am endm ents.

May 31, 2021 extension applies

T he  fo l l owi ng  Tem pora ry Am endm ents a re  a ffected  by the  M ay 31 ,  2021  extensi on :

(i ) M em ber and  d i recto r m ee t i ngs by e l ectron i c m eans

Pursuan t  to  Sect i ons 125 .1 (1 ) and  283(3 .1 ) o f  the  OCA, m em ber m ee t i ngs and  d i recto r m ee t i ngs,  respect i ve l y,  m ay be  he l d  by te l ephon i c o r e l ectron i c
m eans un l ess the  by-l aws o r a rt i cl es p rovi de  o the rwi se .  T he  Tem pora ry Am endm ents acknowl edge  tha t  som e co rpo ra t i ons m ay have  p roh i b i ted
e l ectron i c o r te l ephon i c m ee t i ngs i n  the i r by-l aws o r a rt i cl es and  the re fo re  a l l ow co rpo ra t i ons to  ho l d  m em ber and  d i recto r m ee t i ngs e l ectron i ca l l y
regard l ess o f  whe the r the i r by-l aws o r a rt i cl es p rovi de  o the rwi se .  T h i s Tem pora ry Am endm ent has been  extended  to  M ay 31 ,  2021 .
No te  tha t  the  requ i rem en ts fo r e l ectron i c d i recto r m ee t i ngs rem a i n  unchanged  and  a re  ou t l i ned  i n  Sect i on  283(3 .1 ) o f  the  OCA. No tab l y,  a l l  pe rsons
part i ci pa t i ng  i n  the  m ee t i ng  shou l d  be  ab l e  to  “com m un i ca te  wi th  each  o the r si m u l taneousl y and  i nstan taneousl y”.  T here  a re  no t  equ i va l en t
requ i rem en ts fo r m em ber m ee t i ngs under Sect i on  125 .1 (1 ) o f  the  OCA. Vi rtua l  m ee t i ngs m ay be  new to  som e co rpo ra t i ons.  Consi de ra t i on  m ust  be  g i ven
to  m ee t i ng  the  ob l i ga t i ons under the  OCA and  BLG has advi sed  num erous co rpo ra t i ons regard i ng  successfu l l y ho l d i ng  e l ectron i c m ee t i ngs du ri ng
COVID-19 .

(i i ) M anner o f  vo t i ng

Pursuan t  to  Sect i on  287(1 ) o f  the  OCA, vo t i ng  to  e l ect  the  d i recto rs o f  a  co rpo ra t i on  sha l l  be  by ba l l o t  o r i n  ano the r m anner as se t  ou t  i n  the  by-l aws o f
the  co rpo ra t i on .  T he  Tem pora ry Am endm ents wi th  respect  to  Sect i on  287(1 ) acknowl edge  tha t  a  ba l l o t  o r o the r m e thod  speci f i ed  i n  a  co rpo ra t i on ’s by-
l aws m ay no t  be  possi b l e  i f  the  m ee t i ng  i s he l d  by te l ephon i c o r e l ectron i c m eans.  T he  Tem pora ry Am endm ents p rovi de  tha t  the  cha i r o f  the  m ee t i ng
m ay d i rect  vo t i ng  by a l te rna te  m eans i f  a  vo te  by ba l l o t  o r by the  m ethod  speci f i ed  i n  the  by-l aws i s no t  possi b l e .  T h i s Tem pora ry Am endm ent has been
extended  to  M ay 31 ,  2021 .

May 31, 2021 extension does not apply

T he  Tem pora ry Suspensi on  Peri od  does no t  app l y to  the  fo l l owi ng  Tem pora ry Am endm ents:

(i ) Extensi on  o f  m ee t i ng  da tes

Pursuan t  to  Sect i on  293  o f  the  OCA, co rpo ra t i ons a re  requ i red  to  ho l d  a  m em ber m ee t i ng  wi th i n  18  m on ths o f  i nco rpo ra t i on  and  wi th i n  eve ry 15 -m on th
peri od  the rea f te r.  T he  Tem pora ry Am endm ents p rovi ded  extended  m ee t i ng  dead l i nes,  wh i ch  rem a i n  una ffected  by the  extensi on  o f  the  Tem pora ry
Extensi on  Peri od  to  M ay 31 ,  2021 .  T h i s i s because  the  extended  m ee t i ng  dead l i nes a re  t i ed  to  the  da te  tha t  the  decl a red  sta te  o f  em ergency was
l i f ted ,  wh i ch  occu rred  on  Ju l y 24 ,  2020 .2



T he  extended  m ee t i ng  dead l i nes fo r m em ber m ee t i ngs va ry depend i ng  on  when  the  m ee t i ng  was o ri g i na l l y supposed  to  have  been  he l d  and  m ust
com p l y wi th  the  fo l l owi ng  t i m e fram es :

If  the  mee t i ng  w as requ i red  to  be  he l d  w i th i n  the  pe ri od  o f  the  decl a red  emergency (i .e .  be tween  M arch  17 ,  2020  and  Ju l y 24 ,  2020),  co rpo ra t i ons
m ust  now ho l d  the  m em ber m ee t i ng  wi th i n  90  days o f  the  te rm i na t i on  o f  the  sta te  o f  em ergency,  tha t  i s,  up  to  and  i ncl ud i ng  October 22 ,  2020 .

If  the  mee t i ng  w as requ i red  to  be  he l d  w i th i n  the  30 -day pe ri od  fo l l ow i ng  the  te rmi na t i on  o f  the  decl a red  emergency (i .e .  the  pe ri od  o f  Ju l y 25 ,
2020  to  August  24 ,  2020),  the  m ee t i ng  m ust  be  he l d  wi th i n  120  days o f  the  te rm i na t i on  o f  the  sta te  o f  em ergency,  tha t  i s,  up  to  and  i ncl ud i ng
Novem ber 21 ,  2020 .

If  the  mee t i ng  w as requ i red  to  be  he l d  more  than  30  days a f te r the  end  o f  the  decl a red  emergency pe ri od (i .e .  a f te r August  24 ,  2020),  the  dead l i ne
was no t  extended  and  the  o ri g i na l  dead l i ne  st i l l  app l i es.

(i i ) Fi nanci a l  sta tem en ts

Pursuan t  to  Sect i on  97 (1 ) o f  the  OCA, the  d i recto rs a re  requ i red  to  de l i ve r f i nanci a l  sta tem en ts a t  an  annua l  m em ber m ee t i ng  fo r the  pe ri od  ended  no t
m ore  than  si x m on ths p ri o r.  T h i s requ i rem en t was wa i ved  by the  Tem pora ry Am endm ents du ri ng  the  Tem pora ry Suspensi on  Peri od .  T he  Tem pora ry
Am endm ents wi th  respect  to  f i nanci a l  sta tem en ts rem a i n  una ffected  by the  M ay 31 ,  2021  extensi on .

T here fo re ,  fo r an  annua l  m ee t i ng  o f  m em bers be tween  now and  Novem ber 21 ,  2020  (the  120 th  day fo l l owi ng  the  end  o f  the  decl a red  em ergency),  the
f i nanci a l  sta tem en ts tab l ed  a t  the  annua l  m ee t i ng  m ust  be  fo r the  pe ri od  tha t  began  i m m ed i a te l y a f te r the  end  o f  the  co rpo ra t i on ’s l ast  com p l e ted
f i nanci a l  yea r (o r the  da te  the  co rpo ra t i on  cam e i n to  exi stence  i f  i t  has no t  com p l e ted  a  f i nanci a l  yea r) and  ended  be fo re  the  annua l  m ee t i ng .

Pract i ca l l y speaki ng ,  si nce  the  pe ri od  o f  f i nanci a l  report i ng  can  end  a t  any t i m e  be fo re  the  annua l  m ee t i ng ,  d i recto rs can  now de l i ve r f i nanci a l
sta tem en ts tha t  a re  o l de r than  si x m on ths a t  the  annua l  m ee t i ng  fo r m em ber m ee t i ngs tha t  he l d  un t i l  Novem ber 21 ,  2020 .

For m ee t i ngs he l d  a f te r Novem ber 21 ,  2020 ,  the  f i nanci a l  sta tem en ts de l i ve red  a t  the  annua l  m ee t i ng  m ust  be  fo r the  pe ri od  ended  no t  m ore  than  si x
m on ths p ri o r.

Restrictions on gatherings

As the  num ber o f  COVID-19  cases con t i nue  to  sp i ke  across the  p rovi nce ,  i n  an  e ffo rt  to  keep  as m uch  o f  the  econom y open  as possi b l e  the  governm ent
m oved  ce rta i n  a reas f rom  Stage  3  (m ean t to  be  the  m ost  l en i en t  and  the  cl osest  to  the  econom y be i ng  re -opened) back to  Stage  2 .  In  pa ra l l e l ,  the
governm ent a l so  t i gh tened  restri ct i ons fo r i n -pe rson  ga the ri ngs wi th  respect  to  bo th  Stage  3  and  Stage  2 .  

Stage 3

Recen t am endm ents to  O. Regu l a t i on  364 /20  –  Ru l es fo r Areas i n  S tage  3  (the  Stage  3  Regu l a t i on ) ,  wh i ch  was am ended  as recen t l y as October 16 ,
2020  fu rthe r restri cts the  si ze  o f  ga the ri ngs across the  Provi nce  tha t  a re  i n  S tage  3 .  Pursuan t  to  the  Stage  3  Regu l a t i on ,  no  pe rson  sha l l  a t tend  an
“o rgan i zed  pub l i c even t” o f  m ore  than :  (i ) 50  peop l e  i f  the  even t  i s he l d  i ndoors,  o r (i i ) 100  peop l e  i f  the  even t  i s he l d  ou tdoors.

A l though  the  l anguage  “o rgan i zed  pub l i c even t” i s no t  de f i ned  i n  the  Stage  3  Regu l a t i on ,  a  m em ber o r d i recto r m ee t i ng  i s a rguab l y an  “o rgan i zed
pub l i c even t” and  the re fo re  the  above  l i m i ts l i ke l y app l y.

Wh i l e  the  Stage  3  Regu l a t i on  a l so  sta tes tha t  no  pe rson  sha l l  a t tend  an  o rgan i zed  pub l i c even t  he l d  a t  the  p l ace  o f  m ore  than :  (i ) 10  peop l e  i f  the
even t  i s he l d  i ndoors o r (i i ) 25  peop l e  i f  the  even t  i s he l d  ou tdoors,  i t  p rovi des an  exem pt i on  fo r “p l aces tha t  a re  opera ted  i n  acco rdance  wi th  th i s
Order by a  busi ness o r o rgan i za t i on .”  T here fo re ,  i t  i s un l i ke l y tha t  the  10 -pe rson  l i m i t  on  i ndoor ga the ri ngs app l i es to  m em ber o r d i recto r m ee t i ngs
he l d  by a  co rpo ra t i on  tha t  a re  l oca ted  i n  a  j u ri sd i ct i on  tha t  i s i n  S tage  3 .

Stage 2

T he  On ta ri o  governm ent a l so  am ended  O. Regu l a t i on  263 /20  –  Ru l es fo r Areas i n  S tage  2 (the  “Stage  2  Regu l a t i on ”) on  October 16 ,  2020  to  t i gh ten
the  restri ct i ons pu t  i n  p l ace  fo r o rgan i zed  pub l i c even ts.  T he  am ended  Stage  2  Regu l a t i on  l i m i ts o rgan i zed  pub l i c even ts to  10  peop l e  i f  the  even t  i s
he l d  i ndoors and  25  peop l e  i f  the  even t  i s he l d  ou tdoors,  and  app l i es fo r any a rea  o f  the  p rovi nce  tha t  i s i n  S tage  2 .

General compliance

Under each  o f  the  Stage  3  Regu l a t i on  and  Stage  2  Regu l a t i on ,  a t tendees o f  i n -pe rson  m em ber and  d i recto r m ee t i ngs have  to ,  am ong  o the r genera l
com p l i ance  m easures fo r busi nesses o r o rgan i za t i ons tha t  a re  open  to  the  pub l i c:

(i ) Fo l l ow the  recom m enda t i ons o f  pub l i c hea l th  o ff i ci a l s on  screen i ng  i nd i vi dua l s,  i ncl ud i ng  the  Ch i e f  M ed i ca l  Off i ce r;

(i i ) Sub j ect  to  ce rta i n  excep t i ons,  ensure  tha t  any pe rson  i n  the  i ndoor a rea  o f  the  busi ness i s weari ng  a  m ask;  and

(i i i ) M ust  l i m i t  the  num ber o f  pe rsons i n  the  p l ace  o f  busi ness to  ensure  tha t  the  two-m ete r d i stanci ng  ru l e  can  be  m et.

Takeaway

T he  On ta ri o  governm ent has extended  som e o f  the  tem pora ry m easures tha t  a l l ow OCA co rpo ra t i ons to  ho l d  e l ectron i c m ee t i ngs and  vo t i ng  the rea t .
However,  by no t  extend i ng  the  tem pora ry m easures tha t  extend  the  da te  to  ho l d  annua l  m em ber m ee t i ngs and  the  tab l i ng  o f  f i nanci a l  sta tem en ts aged
l ess than  si x m on ths,  the  governm ent i s si gna l i ng  tha t  busi nesses a re  expected  to  have  ad j usted  to  the  new norm a l  and  shou l d  be  p repared  to  m ee t
l eg i sl a t i ve  t i m e l i nes.

Stri ct  m easures con t i nue  to  be  i n  p l ace  to  regu l a te  i n -pe rson  ga the ri ngs.  Corpora t i ons shou l d  con t i nue  to  ho l d  vi rtua l  m ee t i ngs i f  possi b l e .  In  do i ng  so ,
the  ob l i ga t i ons ou t l i ned  i n  Sect i on  283(3 .1 )o f  the  OCA wi th  respect  to  vi rtua l  m ee t i ngs need  to  be  m et.  In  de te rm i n i ng  whe the r to  p roceed  wi th  an
e l ectron i c o r i n -pe rson  m ee t i ng ,  co rpo ra t i ons shou l d  consi de r the  l i ke l y repu ta t i on  and  l i t i ga t i on  ri sks associ a ted  wi th  ho l d i ng  an  i n -pe rson  m ee t i ng ,
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even  i f  u l t i m a te l y they a re  found  to  be  pe rm i t ted .  In  add i t i on ,  be fo re  ho l d i ng  any i n -pe rson  m ee t i ng ,  co rpo ra t i ons shou l d  a l so  be  aware  o f  and  ensure
com p l i ance  wi th  occupa t i ona l  hea l th  and  sa fe ty and  l oca l  pub l i c hea l th  requ i rem en ts.

BLG can  p rovi de  l ega l  advi ce  on  th i s i ssue  and  o the rs re l a ted  to  COVID-19 .  Reach  ou t  to  you r BLG l awyer o r any o f  the  key con tacts l i sted  be l ow fo r
assi stance .

BLG has crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  i nvestm en t m anagem ent,  l abour and  em p l oym ent,
con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  educa t i on ,  and  cri m i na l  l aw.

 OCA, s.  335(2 ).

 On  Ju l y 21 ,  2020 ,  the  p rovi nce  o f  On ta ri o  gave  Roya l  Assen t  to  B i l l  195 ,  Re-open i ng  On ta ri o  (A Fl exi b l e  Response  to  COVID-19) Act,  2020 (B i l l  195 ).
B i l l  195  cam e i n to  fo rce  on  Ju l y 24 ,  2020 ,  b ri ng i ng  an  end  to  the  decl a red  Sta te  o f  Em ergency i n  On ta ri o .

 A l l  t i m e  pe ri ods above  i ncl ude  the  sta rt  and  end  da tes.

 O. Regu l a t i on  364 /20  –  Ru l es fo r Areas i n  S tage  3  m ade under the  Reopen i ng  On ta ri o  (A Fl exi b l e  Response  to  COVID-19) Act ,  2020  (the  Reopen i ng
Onta ri o  Act)

 S tage  3  Regu l a t i on ,  Sched  3 ,  s.  1 .

 Regu l a t i on  364 ,  Sched  3 ,  s.  2  and  2 .1 .

 See  O. Regu l a t i on  573 /20 ,  O.  Regu l a t i on  572 /20  and  O. Regu l a t i on  574 /20  m ade  under the  Reopen i ng  On ta ri o  Act .

By:  Ben j am i n  Fenech
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