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Canadian Government Blocks Chinese Foreign Investment Due to National Security
Concerns

On M ay 23 ,  2018 ,  i t  was announced  tha t  the  Canad i an  governm ent has used  the  na t i ona l  secu ri ty p rovi si ons o f  the  Investmen t Canada  Act  (" ICA" ) to
b l ock a  p roposed  $1 .5  b i l l i on  takeover o f  Aecon  Group  Inc.  by CCCC In te rna t i ona l  Ho l d i ng  L td . ,  a  Ch i nese  sta te -owned  com pany and  one  o f  the  worl d ’s
l a rgest  eng i neeri ng  and  construct i on  f i rm s.  T h i s m a j o r deci si on  h i gh l i gh ts the  fact  tha t  the  na t i ona l  secu ri ty revi ew p rocess has becom e i ncreasi ng l y
re l evan t  fo r po ten t i a l  i nvesto rs i n to  Canada ,  pa rt i cu l a rl y those  wh i ch  a re  sta te -con tro l l ed  o r wh i ch  appear to  have  cl ose  t i es to  the  governm ent o f  a
fo re i gn  sta te .

T he  na t i ona l  secu ri ty revi ew o f  the  dea l  was l aunched  ea rl i e r th i s yea r a f te r the  takeover was pub l i cl y opposed  by,  am ong  o the rs,  Canad i an
construct i on  com pet i to rs and  by fo rm er d i recto rs o f  the  Canad i an  Securi ty In te l l i gence  Servi ce .  Under the  ICA, the  M i n i ste r o f  Innova t i on ,  Sci ence  and
Econom i c Deve l opm ent Canada  (" ISED" ) can  l aunch  a  na t i ona l  secu ri ty revi ew o f  any i nvestm en t by a  non-Canad i an  to  acqu i re  any pa rt  o f  an  en t i ty
wi th  a  p l ace  o f  opera t i ons i n  Canada ,  em p l oyees i n  Canada  o r asse ts i n  Canada ,  i f  he  "has reasonab l e  g rounds to  be l i eve"  tha t  the  i nvestm en t cou l d
be  i n j u ri ous to  na t i ona l  secu ri ty.  I f ,  fo l l owi ng  consu l ta t i ons wi th  Canada ’s na t i ona l  secu ri ty agenci es,  ce rta i n  o the r governm ent en t i t i es and  po ten t i a l l y
Canada ’s a l l i es,  an  i nvestm en t i s found  to  pose  a  th rea t  to  na t i ona l  secu ri ty,  the  governm ent m ay b l ock the  i nvestm en t en t i re l y,  as i t  has regard i ng
CCCC’s takeover o f  Aecon ,  o r i m pose  any cond i t i ons on  i ts i m p l em enta t i on  tha t  a re  deem ed necessary to  m i t i ga te  the  ri sks to  na t i ona l  secu ri ty.

A l though  th i s deci si on  has been  m ade  pub l i c,  m any a re  no t .  A key i ssue  fo r sta te -owned  o r i n f l uenced  i nvesto rs seeki ng  to  i nvest  i n  Canada ,  and  the
part i es wi th  whom  they a re  a t tem pt i ng  to  t ransact ,  i s the  l ack o f  t ransparency p rovi ded  by the  governm ent as to  the  rea l  cri te ri a  fo r de te rm i n i ng  wh i ch
i nvestm en ts po ten t i a l l y th rea ten  na t i ona l  secu ri ty.  T here  i s a l so  l i t t l e  cl a ri ty on  the  basi s by wh i ch  the  governm ent de te rm i nes wh i ch  i nvesto rs i t
consi de rs to  be  " i n f l uenced"  by a  fo re i gn  sta te ,  o the r than  tha t  i t  has m ade  cl ea r tha t  actua l  o r de  facto  con tro l  by a  fo re i gn  sta te  i s no t  requ i red  fo r a
concern i ng  l eve l  o f  sta te -i n f l uence  to  a ri se .

Part i es consi de ri ng  i nvest i ng  i n  Canada  whose  i nvestm en ts m ay be  sub j ect  to  a  na t i ona l  secu ri ty revi ew a l so  need  to  consi de r the  exten t  to  wh i ch  the
Un i ted  Sta tes’ i n te rests m ay be  consi de red  i n  the  ICA p rocess.  A l though  the  Canad i an  governm ent canno t  b l ock i nvestm en ts a t  the  behest  o f  o the r
sovere i gn  na t i ons,  ISED i s cl ea r tha t  the  concerns and  vi ews o f  a l l i es a re  taken  i n to  accoun t .  Canada ’s fa i l u re  to  b l ock — o r even  conduct  a  na t i ona l
securi ty revi ew o f  — the  2017  acqu i si t i on  by a  Ch i nese  com pany o f  Canad i an  h i gh -tech  f i rm  Norsa t ,  wh i ch  so l d  sa te l l i te -com m un i ca t i ons system s to  the
Am eri can  m i l i ta ry,  was ha rsh l y cri t i ci zed  as a  th rea t  to  Am eri can  na t i ona l  secu ri ty by Am eri can  po l i t i ci ans,  even  though  the  dea l  was no t  sub j ect  to
the i r na t i ona l  secu ri ty revi ew p rocess.  Fo l l owi ng  th i s,  pa rt i cu l a rl y g i ven  wha t  som e be l i eve  m ay be  a  desi re  to  ensure  tha t  ongo i ng  re l a t i ons wi th  the
T rum p adm i n i st ra t i on  on  sensi t i ve  m atte rs such  as NAFTA a re  no t  i m pacted  by concerns wi th  the  scru t i ny Canada  p l aces on  fo re i gn  sta te -i n f l uenced
i nvestm en t,  i t  i s reasonab l e  fo r pa rt i es to  consi de r whe the r Am eri can  i n te rests and  po ten t i a l  concerns m ay be  g i ven  si gn i f i can t  we i gh t  i n  the  na t i ona l
securi ty revi ew p rocess.  A l though  i t  i s no t  known whe the r ISED consu l ted  wi th  the  U.S.  governm ent i n  com i ng  to  i ts deci si on  to  b l ock the  Aecon
acqu i si t i on ,  the re  i s a  st rong  possi b i l i ty tha t  such  d i scussi ons d i d  i n  fact  occu r.

T he  Canad i an  governm ent ’s b l ocki ng  o f  the  dea l  due  to  na t i ona l  secu ri ty i n te rests appears to  re f l ect  a  g l oba l  t rend  toward  p ro tect i on  o f  dom est i c
en t i t i es i n  the  face  o f  Ch i nese  fo re i gn  i nvestm en t.  T he  European  Un i on  recen t l y p roposed  a  new Fore i gn  Di rect  Investm en t screen i ng  f ram ework,  wh i ch
wou l d  a l l ow fo r a  m ore  st ream l i ned  p rocess fo r screen i ng  i nvestm en ts tha t  cou l d  a ffect  secu ri ty o r pub l i c o rde r,  g i vi ng  the  European  Un i on  the  ab i l i ty to
b l ock dea l s tha t  a re  " l i ke l y"  to  a ffect  cri t i ca l  i n f rastructu re  o r techno l ogy.  

I t  rem a i ns to  be  seen  wha t  CCCC and  Ch i na  wi l l  do  i n  response  to  the  Canad i an  governm ent ’s deci si on .  A spokesperson  fo r the  Ch i nese  governm ent,  Lu
Kang , sta ted  short l y a f te r the  deci si on  was announced  tha t  " i f  Ch i nese  i n te rests a re  underm i ned ,  we  wi l l  take  necessary act i ons to  sa feguard  ou r ri gh ts
and  i n te rests."  T hey m ay seek a  court ’s revi ew o f  the  deci si on ,  wh i ch  was a  rem edy tha t  was recen t l y successfu l l y taken  by ano the r Ch i nese  i nvesto r i n
2015  whose  acqu i si t i on  o f  a  Canad i an  com pany was sough t  to  be  unwound  on  the  basi s o f  na t i ona l  secu ri ty concerns under the  ICA.

T he  deci si on  th rea tens to  exacerba te  an  ongo i ng  so re  po i n t  be tween  Ch i na  and  Canada  as they take  ten ta t i ve  steps toward  a  po ten t i a l  t rade
agreem ent.  Previ ous ICA b l ocks o f  Ch i nese  i nvestm en ts have  been  f l agged  by Ch i na  as p ro tect i on i sm  m asquerad i ng  as na t i ona l  secu ri ty concerns,  and
the  i n i t i a l  Ch i nese  react i on  to  the  b l ock o f  CCCC’s Aecon  takeover was i n  the  sam e ve i n .  T he  Ch i nese  governm ent spokesperson  sta ted  tha t  Ch i na  i s
"opposed  to  po l i t i ca l  i n te rfe rence  under the  p re text  o f  na t i ona l  secu ri ty"  and  tha t  they "hope  the  Canad i an  si de  can  abandon  p re j ud i ces and  crea te  a
l eve l  p l ayi ng  f i e l d  fo r Ch i nese  en te rp ri ses."
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