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ARTICLE

A Victory for Canadian Energy Development and Federalism BC Court of Appeal
Reference Case

In t roduct i on

On M ay 24 ,  2019 ,  the  BC Court  o f  Appea l  re l eased  i ts m uch-an t i ci pa ted  re fe rence  deci si on  concern i ng  p rovi nci a l  regu l a to ry au tho ri ty ove r
i n te rp rovi nci a l  p i pe l i nes.1 In  a  ra re  unan i m ous f i ve  j udge  deci si on ,  the  Court  he l d  tha t  BC's p roposed  am endm ents (the  "Proposed  Am endm ents" ) to  i ts
Envi ronmenta l  Management Act  ("EM A" ) wh i ch  pu rpo rted  to  app l y to  the  T rans M oun ta i n  Expansi on  Pro j ect  ("T M X" ) were  ou tsi de  o f  the  powers o f  a
p rovi nci a l  l eg i sl a tu re  as they were  p ri m ari l y focused  on  a  federa l  i n te rp rovi nci a l  undertaki ng .  T h i s st rong ,  unan i m ous deci si on  p rovi des m uch  needed
l ega l  cl a ri ty on  regu l a to ry j u ri sd i ct i on  a t  a  t i m e  o f  consi de rab l e  uncerta i n ty i n  the  energy i ndustry.

BC has a l ready announced  i ts i n ten t i on  to  appea l  the  deci si on  to  the  Suprem e Court  o f  Canada .

A re fe rence  deci si on  i s an  advi so ry op i n i on  rendered  by a  court  on  a  m a j o r l ega l  i ssue  a t  the  request  o f  e i the r a  p rovi nci a l  governm ent o r the  federa l
governm ent.  Techn i ca l l y,  a  re fe rence  case  i s no t  a  b i nd i ng  deci si on  bu t ,  i n  p ract i ce ,  re fe rence  deci si ons a re  g i ven  as m uch  we i gh t  as deci si ons
rendered  i n  regu l a r p roceed i ngs.

Im p l i ca t i ons

T h i s deci si on  p rovi des m uch  needed  l ega l  cl a ri ty on  the  regu l a to ry j u ri sd i ct i on  o f  i n te rp rovi nci a l  p ro j ects a t  a  t i m e  o f  uncerta i n ty i n  the  energy
i ndustry.  In  substance ,  th i s i s the  st rongest  possi b l e  deci si on  fo r p ro j ect  p roponen ts,  as i t  st ruck down the  Proposed  Am endm ents a t  the  va l i d i ty stage  –
ho l d i ng  ou tri gh t  tha t  p rovi nces do  no t  have  const i tu t i ona l  au tho ri ty to  regu l a te  i n te rp rovi nci a l  p i pe l i nes - wi thou t  havi ng  to  app l y the  som et i m es
com p l ex and  m urky doctri nes o f  i n te rj u ri sd i ct i ona l  i m m un i ty and  federa l  pa ram oun tcy.

T h i s ce rta i n ty m ay be  short -l i ved ,  however,  as BC has a l ready announced  i ts i n ten t i on  to  appea l  the  deci si on  to  the  Suprem e Court  o f  Canada .  BC has
an  au tom at i c ri gh t  to  appea l  to  the  Suprem e Court  by vi rtue  o f  sect i on  36  o f  the  Supreme Court  Act,  m ean i ng  i f  BC wan ts to  pu rsue  an  appea l ,  the
Suprem e Court  wi l l  hea r i t .

T he  Court  o f  Appea l 's deci si on  m ay have  i m p l i ca t i ons fo r p rovi nci a l  envi ronm enta l  l aws o f  genera l  app l i ca t i on ,  such  as envi ronm enta l  assessm ents.
T he  Court  o f  Appea l  a ff i rm ed  tha t  fede ra l  undertaki ngs a re  no t  i m m une  f rom  p rovi nci a l  envi ronm enta l  l aws.  On  th i s po i n t ,  the  Court  d i st i ngu i shed  the
Proposed  Am endm ents f rom  o the r p rovi nci a l  envi ronm enta l  l aws o f  genera l  app l i ca t i on ,  such  as the  b roader EMA and  the  BC's Envi ronmenta l
Assessment Act.  T h i s was pe rhaps a  cl ea re r case  than  the  l eg i sl a t i on  con tem p l a ted  i n  Coasta l  Fi rst  Na t i ons v Bri t i sh  Co l umb i a,  where  i t  was he l d  tha t
the  EAA app l i ed  to  the  Northe rn  Ga teway p ro j ect ,  ano the r i n te rp rovi nci a l  p i pe l i ne .  In te rest i ng l y,  the  Court  o f  Appea l  re fe rred  to  ce rta i n  aspects o f  the
Coasta l  Fi rst  Na t i ons as "quest i onab l e " ,  si ng l i ng  ou t  i n  pa rt i cu l a r i ts cha racte ri za t i on  o f  the  EAA as be i ng  fu l l y app l i cab l e  to  the  i n te rp rovi nci a l
Northe rn  Ga teway p i pe l i ne  p ro j ect .  T here fo re ,  desp i te  the  BC Court  o f  Appea l 's use  o f  the  EAA to  d i st i ngu i sh  the  p roposed  am endm ents,  th i s deci si on
m ay have  fu tu re  i m p l i ca t i ons fo r the  app l i cab i l i ty o f  a l l  o r pa rts o f  p rovi nci a l  envi ronm enta l  assessm ents to  federa l l y regu l a ted  i n te rp rovi nci a l
undertaki ngs.

Background

T he  T M X Pro j ect  i s a  p roposed  twi nn i ng  o f  the  exi st i ng  T rans M oun ta i n  crude  o i l  p i pe l i ne  runn i ng  f rom  Stra thcona ,  AB to  Burnaby,  BC. T M X rece i ved
approva l  f rom  the  Governm ent o f  Canada  i n  Novem ber 2016 .  However,  the  Federa l  Court  o f  Appea l  quashed  tha t  approva l i n  August  2018 .  T he
approva l  p rocess was resta rted  and  the  Na t i ona l  Energy Board  ("NEB" ) pub l i shed  i ts reconsi de red  op i n i on  i n  February 2019 ,  tha t  approva l  o f  T M X i s
st i l l  i n  the  pub l i c i n te rest .  T he  m atte r i s now back be fo re  the  federa l  cab i ne t  fo r consi de ra t i on  and  a  f i na l  deci si on  on  approva l  i s expected  i n  June
2019 .

In  2017 ,  then  BC L i be ra l  Prem i e r Chri sty Cl a rk i nd i ca ted  she  wou l d  support  the  p ro j ect  sub j ect  to  ce rta i n  cond i t i ons.  However,  the  t i des on  the  west
coast  changed  tha t  yea r when  a  m i no ri ty NDP governm ent was swep t i n to  governm ent wi th  the  support  o f  the  Green  Party a f te r a  M ay 2017  p rovi nci a l
e l ect i on  and  a  non-con f i dence  vo te  i n  Prem i e r Cl a rk.  T he  NDP-Green  a l l i ance  se t  ou t  to  use  "eve ry too l  i n  the  too l box"  to  "de fend  BC's coast"  by
opposi ng  the  T M X p ro j ect ,  i ncl ud i ng  i n te rven i ng  i n  j ud i ci a l  revi ew p roceed i ngs i n  the  federa l  cou rts and  a  const i tu t i ona l  re fe rence  to  asse rt  BC's
j u ri sd i ct i on  to  regu l a te  the  m ovem ent o f  heavy crude  o i l  i n to  BC.

Am i d  po l i t i ca l  tu rm o i l  and  i nvesto r uncerta i n ty,  the  Governm ent o f  Canada  pu rchased  the  T rans M oun ta i n  p i pe l i ne  i n  M ay 2018  i n  o rde r to  "de -ri sk"  the
T M X Pro j ect .

In  Apri l  2018 ,  BC re fe rred  th ree  const i tu t i ona l  quest i ons to  the  BC Court  o f  Appea l .  T he  re fe rence  was based  on  Proposed  Am endm ents to  the  EMA
de ta i l ed  i n  the  next  sect i on .  T he  th ree  quest i ons fo r the  Court  were :

1.  Does BC have  the  const i tu t i ona l  au tho ri ty to  enact  the  p roposed  am endm ents?

2.  I f  i t  does,  wou l d  the  am endm ents be  app l i cab l e  to  "hazardous substances"  b rough t  i n to  BC by m eans o f  an  i n te rp rovi nci a l  p i pe l i ne?

3.  I f  the  am endm ents were  app l i cab l e ,  wou l d  exi st i ng  federa l  l eg i sl a t i on  render a l l  o r pa rt  o f  the  a t tached  l eg i sl a t i on  i nopera t i ve?

Proposed  Am endm ents to  the  Envi ronmenta l  Management Act

T he  Proposed  Am endm ents add  Part  2 .1  to  the  EMA whi ch  dea l s wi th  "hazardous substance  pe rm i ts."  Accord i ng  to  sect i on  22 .1 ,  the  pu rpose  o f  the
Proposed  Am endm ents i s the  p ro tect i on  o f  the  envi ronm ent,  the  hea l th  and  we l l -be i ng  o f  Bri t i sh  Co l um b i ans f rom  hazardous substances and  the
i m p l em enta t i on  o f  the  po l l u te r pays p ri nci p l e .

Sect i on  22 .3  estab l i shes a  pe rm i t t i ng  reg i m e  tha t  p roh i b i ts the  possessi on ,  cha rge  o r con tro l  o f  substances l i sted  i n  Co l um n 1  tha t  exceed  the  l a rgest
am oun t possessed  i n  the  p rovi nce  by tha t  pe rson  o r busi ness be tween  2013  and  2017 ,  un l ess the  d i recto r has i ssued  a  hazardous substance  pe rm i t .  T he
on l y substance  l i sted  i n  Co l um n 1  i s heavy o i l ,  wh i ch  i ncl udes heavy crude  and  a l l  b i tum en  and  b l ended  b i tum en  p roducts.

T he  Proposed  Am endm ents con fe r b road  d i scre t i ona ry au tho ri ty on  the  d i recto r when  g ran t i ng  pe rm i ts.  Sect i on  22 .4  p rovi des tha t  the  d i recto r "m ay"
g ran t  a  pe rm i t ,  and  be fo re  do i ng  so  "m ay"  requ i re  ce rta i n  i n fo rm at i on  re l a ted  to  ri sks,  i m pacts,  and  m one ta ry va l ues o f  those  ri sks and  i m pacts.  An
app l i can t  m ust  a l so  dem onstra te  " to  the  d i recto r's sa t i sfact i on "  tha t  approp ri a te  p reven ta t i ve  m easures a re  i n  p l ace  and  "m ay"  requ i re  an  app l i can t  to

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/343511/index.do#_Remedy


estab l i sh  a  fund  o r m ake  paym ents to  l oca l  com m un i t i es and  Fi rst  Na t i ons fo r sp i l l  response  and  com pensa t i on .  Last l y,  the  d i recto r "m ay"  a t tach
cond i t i ons to  the  pe rm i t ,  and  "m ay" ,  where  cond i t i ons a re  no t  com p l i ed  wi th ,  suspend  o r cance l  the  pe rm i t .

Const i tu t i ona l  Fram ework

T he  Proposed  Am endm ents were  cha l l enged  on  the  g rounds tha t  they fe l l  ou tsi de  o f  p rovi nci a l  j u ri sd i ct i on .  Federa l  and  Provi nci a l  l eg i sl a t i on  m ust  be
grounded  i n  a  const i tu t i ona l  head  o f  power.  Where  the  j u ri sd i ct i on  o f  a  l eve l  o f  governm ent i s cha l l enged ,  Courts have  deve l oped  a  com prehensi ve
fram ework fo r reso l vi ng  such  d i spu tes i n  acco rdance  wi th  the  const i tu t i ona l  d i vi si on  o f  powers.  Fo r the  pu rposes o f  th i s Re fe rence ,  the  p ri m ary doctri nes
can  be  sum m ari zed  as fo l l ows:

Va l i d i ty.  T he  Court  wi l l  f i rst  cha racte ri ze  the  "p i th  and  substance"  o f  the  l eg i sl a t i on  and  then  de te rm i ne  whe the r i t  fa l l s under a  const i tu t i ona l  head
o f  power rese rved  fo r the  enact i ng  l eg i sl a tu re .  T h i s i s de te rm i ned  by exam i n i ng  the  pu rpose  and  e ffects o f  the  l eg i sl a t i on .  Leg i sl a t i on  tha t  fa l l s
ou tsi de  o f  i ts enact i ng  l eg i sl a tu re 's j u ri sd i ct i on  i s he l d  to  be  u l t ra  vi res.  However,  l eg i sl a t i on  wi th  e ffects on  ano the r head  o f  power m ay none the l ess
be  uphe l d  under the  i nci den ta l  e ffects,  anci l l a ry powers,  o r doub l e  aspect  doctri nes.

In te rj u ri sd i ct i ona l  Im m un i ty.  I f  a  l aw's p i th  and  substance  fa l l s wi th i n  a  p roper head  o f  power,  Courts m ay none the l ess render i napp l i cab l e  ce rta i n
aspects o f  the  l eg i sl a t i on  tha t  t rench  on  and  i m pa i r the  "co re "  o f  fede ra l  power.

Federa l  Pa ram oun tcy.  In  the  even t  o f  a  con f l i ct  be tween  federa l  and  p rovi nci a l  l aw, federa l  l eg i sl a t i on  wi l l  p reva i l  i f  i t  i s i m possi b l e  to  com p l y wi th
bo th  a  p rovi nci a l  and  federa l  l aw o r where  the  opera t i on  o f  the  p rovi nci a l  l aw f rustra tes the  pu rpose  o f  the  federa l  l aw.

Posi t i on  o f  the  Part i es

Canada  and  the  support i ng  i n te rveners a rgued  tha t  the  Proposed  Am endm ents a re  a i m ed  speci f i ca l l y a t  the  construct i on  and  opera t i on  o f  the  T M X
Pro j ect ,  wh i ch  i s a  federa l  undertaki ng  tha t  fa l l s under the  excl usi ve  j u ri sd i ct i on  o f  Parl i am en t by vi rtue  o f  92 (10 ) o f  the  Const i tu t i on  Act .  Furthe r,  si nce
"Heavy Oi l "  i s p redom i na te l y p roduced  i n  A l be rta  and  Saska tchewan  and  sh i pped  th rough  BC a l m ost  excl usi ve l y vi a  the  cu rren t  T rans M oun ta i n
i n f rastructu re ,  the  Proposed  Am endm ents e ffect i ve l y on l y app l y to  T rans M oun ta i n 's i ncrem enta l  heavy o i l  i n  t ransi t  f rom  A l be rta  to  t i dewate r.

Converse l y,  BC a rgued  tha t  the  pu rpose  o f  the  Proposed  Am endm ents i s to  regu l a te  the  re l ease  o f  hazardous substances wi th i n  the  p rovi nce .  Any e ffect
on  the  T M X p ro j ect  i s m ere l y i nci den ta l .  In  the  a l te rna t i ve ,  even  i f  the  Proposed  Am endm ents were  characte ri zed  as i n  re l a t i on  to  a  federa l  head  o f
power,  they shou l d  none the l ess be  uphe l d  under the  anci l l a ry powers and /o r doub l e  aspect  doctri ne .   T he  Provi nce  a l so  advanced  a  num ber o f  po l i cy
a rgum ents,  i ncl ud i ng  tha t  i t  wou l d  be  p rem atu re  fo r the  court  to  ru l e  on  the  Proposed  Leg i sl a t i on  wi thou t  i t  actua l l y be i ng  i n  opera t i on  and  tha t  the
Court  shou l d  take  i n to  consi de ra t i on  the  i m portance  o f  envi ronm enta l  stewardsh i p ,  the  d i sp roport i ona te  i m pact  o f  the  T M X Pro j ect  on  BC, the
subsi d i a ry and  p recau t i onary p ri nci p l es,  and  coopera t i ve  federa l i sm .

Sum m ary o f  Court  o f  Appea l  Deci si on

As a  p re l i m i na ry m a tte r,  the  Court  re j ected  Bri t i sh  Co l um b i a 's a rgum ent tha t  i t  wou l d  be  p rem atu re  to  reach  a  concl usi on  on  const i tu t i ona l  va l i d i ty p ri o r
to  the  d i recto r g ran t i ng  a  pe rm i t  and  i m posi ng  cond i t i ons.  Such  an  a rgum ent,  acco rd i ng  to  the  Court ,  " seem s d i si ngenuous"  g i ven  tha t  i t  was the
provi nce  tha t  " requested  th i s cou rt 's op i n i on  on  the  m atte r"  [pa ra  96 ] .

T he  Court  o f  Appea l  wen t  on  to  de te rm i ne  tha t  the  p i th  and  substance  o f  the  Proposed  Am endm ents re l a tes to  the  regu l a t i on  o f  an  i n te rp rovi nci a l
undertaki ng  –  the  T M X p i pe l i ne  desi gned  to  ca rry heavy o i l  f rom  A l be rta  to  t i dewate r.  T he  Proposed  Am endm ents,  the re fo re ,  fe l l  ou tsi de  o f  p rovi nci a l
j u ri sd i ct i on .  Accord i ng l y,  i t  was no t  necessary fo r the  Court  to  consi de r the  app l i ca t i on  o f  i n te rj u ri sd i ct i ona l  i m m un i ty and  pa ram oun tcy.

T he  Court  ag reed  wi th  Canada 's subm i ssi ons tha t  the  Proposed  Am endm ents i s no t  a  l aw o f  genera l  app l i ca t i on  and  e ffect i ve l y on l y regu l a tes the  T M X
and  ce rta i n  ra i l ca rs tha t  export  heavy o i l  to  t i dewa te r.  T he  Court  he l d  tha t  the  de fau l t  posi t i on  o f  the  Proposed  Am endm ents rep resen ts "an  i m m ed i a te
and  exi sten t i a l  th rea t  to  a  federa l  undertaki ng"  wh i ch  can  "ha rd l y be  descri bed  as i nci den ta l  o r anci l l a ry e ffects"  [pa ra  97 ] .

T he  Court  o f  Appea l  a l so  no ted  tha t  i t  wou l d  be  i m pract i ca l  fo r "d i ffe ren t  l aws and  regu l a t i ons to  app l y to  an  i n te rp rovi nci a l  p i pe l i ne  eve ry t i m e  i t
crosses a  bo rde r,"  as i t  wou l d  stym i e  i ts opera t i on  by fo rci ng  i t  to  " com p l y wi th  d i ffe ren t  cond i t i ons govern i ng  i ts rou te ,  construct i on ,  ca rgo ,  sa fe ty
m easures,  sp i l l  p reven t i on ,  and  the  a f te rm ath  o f  an  acci den ta l  re l ease  o f  o i l . "  Pa rl i am en t was g i ven  excl usi ve  j u ri sd i ct i on  to  regu l a te  th i s type  o f
si tua t i on ,  "a l l owi ng  a  si ng l e  regu l a to r to  consi de r i n te rests and  concerns beyond  those  o f  i nd i vi dua l s p rovi nces"  [pa ra  101 ] .

T he  Court  o f  Appea l  concl uded  tha t  "a t  the  end  o f  the  day,  the  NEB i s the  body en trusted  wi th  regu l a t i ng  the  f l ow o f  energy resources across Canada  to
export  m arke ts.   A l though  the  p ri nci p l e  o f  subsi d i a ri ty has understandab l e  appea l ,  the  T M X p ro j ect  i s no t  on l y a  'Bri t i sh  Co l um b i a  p ro j ect ' .   T he  p ro j ect
a ffects the  coun try as a  who l e ,  and  fa l l s to  be  regu l a ted  taki ng  i n to  accoun t  the  i n te rests o f  the  coun try as a  who l e "  [pa ra  104 ] .

1BLG was counse l  to  the  Canad i an  Energy P i pe l i ne  Associ a t i on ,  an  i n te rvenor support i ng  the  posi t i on  o f  the  federa l  governm ent i n  the  re fe rence .
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