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ARTICLE

Marquee Energy Ltd.'s Successful Appeal: Shareholder Vote From Alberta Oilsands Inc.
Not Required

We previ ousl y reported  on  the  Marquee  Energy L td  (Re),  2016  ABQB 563  [Re Marquee]  j udgem ent i n  ou r p ri o r post ,  "Fu tu re  Uncerta i n ty i n  P l ans o f
Arrangem ent"  and  no ted  tha t  M arquee  Energy L td .  ("M arquee" ) i n tended  to  appea l  the  deci si on  o f  the  A l be rta  Court  o f  Queen 's Bench .  On  Novem ber
15 ,  2016 ,  the  A l be rta  Court  o f  Appea l  a l l owed  M arquee 's appea l  and  se t  asi de  the  Court  o f  Queen 's Bench  deci si on .

T he  Court  o f  Queen 's Bench  deci si on  requ i red  A l be rta  Oi l sands Inc.  ("AOS" ) to  ob ta i n  shareho l de r approva l  o f  i ts p roposed  m erger wi th  M arquee ,  wh i ch
was structu red  as a  p l an  o f  a rrangem ent under Sect i on  193  o f  the  Busi ness Corpora t i ons Act  (A l be rta ) ("ABCA " ),  be fo re  the  court  wou l d  g ran t  a  f i na l
o rde r to  approve  the  a rrangem ent.  In  i ts wri t ten  deci si on ,  the  Court  o f  Appea l  se t  asi de  the  Court  o f  Queen 's Bench  deci si on  and  con f i rm ed  tha t ,  "on
ba l ance ,  havi ng  regard  to  the  de fe rence  ow ed  to  the  d i recto rs,  the  need  fo r ce rta i n ty,  and  the  absence  o f  any sta tu to ry ri gh t  to  vo te ,  a  sha reho l de rs
mee t i ng  o f  AOS shou l d  no t  be  requ i red ."  T he  deci si on  has he l ped  to  resto re  ce rta i n ty to  th i s a rea  o f  l aw, wi th  the  Court  o f  Appea l  f i nd i ng  tha t
shareho l de r dem ocracy does no t  "undermi ne  the  l eg i t i ma te  pow ers o f  the  d i recto rs o f  AOS to  opera te  the  co rpo ra t i on  w i thou t  havi ng  to  check w i th  the
shareho l de rs,  excep t  w here  speci f i ca l l y requ i red  to  do  so  by sta tu te" .

Background of the Act ion

T he  Court  o f  Queen 's Bench  deci si on  i s sum m ari zed  i n  ou r p revi ous post ,  l oca ted  he re.  AOS had  a  si gn i f i can t  am oun t o f  cash  f rom  com pensa t i on
rece i ved  f rom  the  cance l l a t i on  o f  o i l  sands l eases and  M arquee  had  o i l  and  gas asse ts wi th  si gn i f i can t  deve l opm ent po ten t i a l ,  bu t  l acked  deve l opm ent
cap i ta l ;  acco rd i ng l y,  an  AOS M arquee  stra teg i c m erger m ade  sense  fo r bo th  pa rt i es.  A f te r AOS rece i ved  the  cash  com pensa t i on ,  Sm oothwate r Cap i ta l
Corpora t i on  ("Sm oothwate r" ) an  act i vi st  hedge  fund ,  began  acqu i ri ng  shares o f  AOS, u l t i m a te l y own i ng  15% o f  AOS' ou tstand i ng  shares.  Sm oothwate r
opposed  the  m erger wi th  M arquee ,  and  i nstead  requested  tha t  AOS d i st ri bu te  i ts cash  to  i ts sha reho l de rs.  A l though  the  pa rt i es d i d  con tem p l a te  ca rryi ng
ou t  the  m erger by way o f  an  am a l gam at i on  under Sect i on  183  o f  the  ABCA whi ch  wou l d  have  requ i red  a  shareho l de r vo te  f rom  each  com pany,  AOS
and  M arquee  u l t i m a te l y deci ded  to  p roceed  by way o f  a  p l an  o f  a rrangem ent under Sect i on  193  o f  the  ABCA (the  "Arrangem ent" ).  In  acco rdance  wi th
the  ABCA ,  the  Arrangem ent d i d  no t  requ i re  AOS shareho l de r approva l ,  and  a l so  d i d  no t  p rovi de  d i ssen t  ri gh ts to  AOS shareho l de rs who  vo ted  aga i nst
the  t ransact i on .  Am ong  o the r reasons,  the  use  o f  a  p l an  o f  a rrangem ent avo i ded  the  ri sk AOS' cash  wou l d  be  used  to  pay d i ssen t i ng  shareho l de rs fa i r
va l ue  fo r the i r sha res — a  ri gh t  wh i ch  d i ssen t i ng  shareho l de rs wou l d  have  been  en t i t l ed  to  had  an  am a l gam at i on  been  pu rsued .

T he  Arrangem ent con tem p l a ted  tha t  each  M arquee  share  wou l d  be  exchanged  fo r 1 .67  shares o f  AOS, resu l t i ng  i n  M arquee  becom i ng  a  who l l y-owned
subsi d i a ry o f  AOS, and  the  fo rm er shareho l de rs o f  M arquee  becom i ng  shareho l de rs o f  AOS. Consi sten t  wi th  past  i ndustry p ract i ce ,  M arquee  and  AOS
trea ted  on l y the  M arquee  shares as be i ng  "a rranged"  and  accord i ng l y sough t  M arquee  shareho l de rs'  app rova l ,  and  no t  AOS shareho l de rs'  app rova l  i n
respect  o f  the  Arrangem ent.  T he  AOS shareho l de rs securi t i es were  no t  be i ng  a l te red  as a  resu l t  o f  the  Arrangem ent.  Fo l l owi ng  com p l e t i on  o f  the
Arrangem ent,  i t  was p roposed  tha t  AOS wou l d  then  “ve rt i ca l l y am a l gam ate ” wi th  M arquee ,  wh i ch  a l so  d i d  no t  requ i re  AOS shareho l de r approva l .

T he  Arrangem ent wou l d  resu l t  i n  AOS i ssu i ng  approxi m a te l y 206  m i l l i on  shares to  the  M arquee  shareho l de rs,  resu l t i ng  i n  d i l u t i on  o f  the  exi st i ng  AOS
shareho l de rs o f  approxi m a te l y 49%.

The Decis ion of the Court of Queen's Bench

M acLeod  J.  app l i ed  the  test  fo r approva l  o f  p l ans o f  a rrangem ent se t  ou t  by the  Suprem e Court  o f  Canada  i n  BCE Inc.  v 1976  Deben tu reho l de rs,  2008
SCC 69  ["BCE " ] .  BCE requ i res tha t  the  court  m ust  be  sa t i sf i ed  tha t :  (1 ) the  sta tu to ry p rocedures have  been  m et;  (2 ) the  app l i ca t i on  has been  pu t  fo rward
i n  good  fa i th ;  and  (3 ) the  a rrangem ent i s fa i r and  reasonab l e .  M acLeod  J.  found  tha t  the  Arrangem ent was no t  pu t  fo rward  i n  good  fa i th  and  wou l d  no t
be  fa i r and  reasonab l e  un l ess the  AOS shareho l de rs were  a l so  pe rm i t ted  to  vo te  on  the  Arrangem ent and  were  g ran ted  the  ri gh t  to  d i ssen t .  In  reach i ng
th i s concl usi on ,  the  cham bers j udge  found  tha t  the  essence  o f  the  t ransact i on  be tween  M arquee  and  AOS was a  m erger and  tha t  the  p ri m ary reason  fo r
st ructu ri ng  the  t ransact i on  as an  a rrangem ent as opposed  to  an  o rd i na ry am a l gam at i on  was to  avo i d  havi ng  to  ob ta i n  AOS shareho l de r approva l .
Fu rthe r,  the  Court  o f  Queen 's Bench  found  tha t  a l though  the  AOS shares were  no t  be i ng  a rranged ,  they were  a ffected  as a  resu l t  o f  the  d i l u t i on  to  the i r
sha reho l d i ng .  T here fo re ,  the  Court  o f  Queen 's Bench  found  tha t  wh i l e  the  com b i na t i on  o f  the  two  com pan i es had  a  va l i d  busi ness pu rpose ,  as the
busi ness pu rpose  cou l d  no t  be  ach i eved  un t i l  the  ve rt i ca l  am a l gam at i on  o f  the  com pan i es,  the  m ethod  chosen  by the  pa rt i es was no t  i n  good  fa i th  as
i ts p ri m ary pu rpose  was to  avo i d  the  shareho l de r vo te .

M arquee  appea l ed  the  deci si on ,  a rgu i ng  tha t  i t  was no t  open  fo r the  cham bers j udge  to  app l y the  BCE  test ,  and  i n  the  a l te rna t i ve ,  tha t  he  e rred  i n  no t
fo l l owi ng  BCE and  the  On ta ri o  case  o f  M cEwen v.  Go l dco rp  Inc.  (2006),  21  BLR (4th ) 306  (On t.  S .C.J.  (Di v.  Ct . ));  a ff 'd  (2006) 21  B.L .R.  (4th ) 306  (On t.
Di v.  Ct . )) [ "Gol dcorp " ] ,  where  a  si m i l a r t ransact i on  was approved  wi thou t  requ i ri ng  a  shareho l de r vo te  f rom  the  non-a rrang i ng  com pany.

The Court of Appeal Decis ion

T he  Court  o f  Appea l  he l d  tha t  Sm oothwate r,  wh i ch  was no t  a  sha reho l de r o f  M arquee ,  had  l i m i ted  stand i ng  to  cha l l enge  the  fa i rness o f  the
Arrangem ent,  re l yi ng  on  the  Gol dcorp  deci si on  and  con f i rm i ng  tha t  the  fa i rness and  reasonab l eness o f  an  a rrangem ent m ust  be  consi de red  f rom  the
perspect i ve  o f  the  co rpo ra t i on  be i ng  a rranged ,  wh i ch  i n  th i s case ,  i s M arquee  and  no t  the  co rpo ra t i on  wh i ch  i s i ssu i ng  shares,  i n  th i s case ,  AOS.

T he  Court  o f  Appea l  found  tha t  the  Court  o f  Queen 's Bench  had  e rred  i n  p ri nci p l e  because :  (1 ) the  deci si on  was based  on  the  assum pt i on  tha t  "Marquee
and  AOS shou l d  be  t rea ted  equa l l y,  someth i ng  no t  found  i n  sta tu te ;"  (2 ) i t  "exami ned  fa i rness f rom the  pe rspect i ve  o f  AOS, no t  Marquee" ;  and  (3 ) i t
"assumed tha t  i t  w as bad  fa i th  fo r the  d i recto rs to  st ructu re  a  t ransact i on  i n  a  w ay tha t  w i l l  no t  requ i re  a  shareho l de r vo te ,  w here  the re  a re  o the r
structu res tha t  w ou l d  requ i re  such  a  vo te. "  T he  Court  o f  Appea l  no ted  tha t  the re  was a  l eg i t i m a te  busi ness reason  fo r st ructu ri ng  the  m erger as an
arrangem ent qu i te  apart  f rom  so l e l y avo i d i ng  an  AOS shareho l de r vo te :  had  the re  been  a  vo te  and  a  l a rge  num ber o f  sha reho l de rs had  d i ssen ted ,  the re
wou l d  be  l ess cash  ava i l ab l e  to  i m p l em ent the  busi ness p l an  to  deve l op  M arquee 's asse ts.  I t  a l so  acknowl edged  tha t  the re  was "ci rcu l a ri ty"  i n  the  bad
fa i th  a rgum ent re l i ed  on  by the  Court  o f  Queen 's Bench  i n  i ts deci si on ,  as i t  "assumes tha t  the  shareho l de rs had  a  ri gh t  to  vo te ,  tha t  ri gh t  w as taken
aw ay f rom them, and  the re fo re  they shou l d  be  g i ven  back tha t  ri gh t  to  vo te" .  Under the  ABCA, shareho l de rs o f  AOS a re  no t  p rovi ded  wi th  the  ri gh t  to
vo te  on  an  a rrangem ent.

T he  Court  o f  Appea l 's f i nd i ngs were  underp i nned  by ce rta i n  Canad i an  co rpo ra te  l aw p ri nci p l es wh i ch  were  deci si ve  i n  the  Court  o f  Appea l 's
concl usi ons:

Looki ng  to  the  speci f i c words o f  the  sta tu te :  the  Court  o f  Queen 's Bench  deci si on  was heavi l y i n f l uenced  by p ri nci p l es o f  "corpo ra te  democracy"  o r a
"ba l ance  o f  sha reho l de r cho i ce  and  the  board 's ab i l i ty to  manage  the  co rpo ra t i on" .  T he  Court  o f  Appea l  acknowl edged  tha t  "i n tu i t i ve l y,  i t  seems
tha t  sha reho l de rs shou l d  have  a  say i n  fundamenta l  changes,  and  the  ABCA does g i ve  them such  ri gh ts i n  speci f i c si tua t i ons."  However,  i t  po i n ted
ou t  tha t  "an  a rrangement by ano the r co rpo ra t i on  tha t  w i l l  a f fect  A l be rta  Oi l sands i s no t  one  o f  them" .  I t  a l so  no ted  tha t  when  shareho l de rs e l ect
d i recto rs,  they know the  d i recto rs can  en te r i n to  t ransact i ons,  i ncl ud i ng  fundam enta l  ones,  wi thou t  be i ng  requ i red  to  consu l t  the  shareho l de rs and
tha t  sha reho l de rs "do  no t  have  a  ri gh t  o r ve to  ove r those  t ransact i ons,  and  they canno t  come to  court  to  ask the  Court  to  revi ew  o r ve to  t ransact i ons
on  the i r beha l f  " .  T he  Court  o f  Appea l  a l so  consi de red  the  fact  tha t  d i ssen t  ri gh ts a re  speci f i ca l l y excl uded  f rom  the  a rrangem ent p rovi si ons i n  the
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ABCA. I t  fo l l ows tha t  the  "i n tu i t i ve  a t t ract i veness o f  equa l i ty o f  t rea tmen t be tw een  the  shareho l de rs o f  Marquee  and  AOS f i nds no  support  i n  the
sta tu te " .  Shareho l de r dem ocracy does no t  "undermi ne  the  l eg i t i ma te  pow ers o f  the  d i recto rs o f  AOS to  opera te  the  co rpo ra t i on  w i thou t  havi ng  to
check w i th  the  shareho l de rs,  excep t  w here  speci f i ca l l y requ i red  to  do  so  by sta tu te" .  T he  Court  o f  Appea l  was no t  p repared  to  read  i n  add i t i ona l
shareho l de r ri gh ts i n to  the  ABCA to  address any pe rce i ved  un fa i rness;  i nstead  i t  he l d  to  the  d i vi si ons o r ri gh ts and  responsi b i l i t i es se t  ou t  the re i n .

Certa i n ty i n  l aw: Di recto rs o f  pub l i c com pan i es need  ce rta i n ty and  p red i ctab i l i ty i n  the  l aw. Under bo th  BCE and  Gol dcorp ,  si m i l a r t ransact i ons were
a l l owed  to  p roceed  wi thou t  requ i ri ng  a  shareho l de r vo te  f rom  the  com pany no t  be i ng  a rranged .  T he  Court  o f  Appea l  no ted  tha t  "the re  i s meri t  to  the
posi t i on  tha t  the  cho i ce  o f  the  st ructu re  shou l d  no t  be  taken  f rom d i recto rs w i thou t  an  exp ress sta tu to ry p rovi si on  to  tha t  e f fect" .

Fo r add i t i ona l  ana l ysi s on  the  deci si on ,  p l ease  see  Borden  Ladner Gerva i s LLP 's post  en t i t l ed  "A l be rta  Court  o f  Appea l  Cl a ri f i es Fa i r and  Reasonab l e
Test  on  P l ans o f  Arrangem ent" .

Updates and Next Steps

On Novem ber 14 ,  2016 ,  the  Arrangem ent was approved  by M arquee  shareho l de rs a t  a  speci a l  m ee t i ng .  In  i ts p ress re l ease  da ted  Novem ber 14 ,  2016 ,
M arquee  con f i rm ed  tha t  i t  i n tends to  seek a  f i na l  o rde r f rom  the  court  approvi ng  the  Arrangem ent as soon  as possi b l e ,  sub j ect  to  rece i p t  o f  approva l
f rom  the  T SX Ven tu re  Exchange .  T he  Court  o f  Appea l  deci si on  speci f i ca l l y se t  asi de  M acLeod  J. 's o rde r tha t  the  f i na l  o rde r be  heard  i n  f ron t  o f  h i m .

T h i s successfu l  appea l  was a  we l com e deci si on ,  as i t  con f i rm s the  va l i d i ty o f  the  use  o f ,  and  p rocess i nvo l ved  i n ,  p l ans o f  a rrangem ent wi de l y used  i n
co rpo ra te  restructu ri ngs.  I t  rem a i ns to  be  seen  whe the r o r no t  Sm oothwate r wi l l  appea l  the  deci si on  to  the  Suprem e Court  o f  Canada ,  and  i f  so ,  i f  the
Suprem e Court  o f  Canada  wou l d  hear such  appea l .  Sm oothwate r has pub l i cl y i nd i ca ted  tha t  i t  i n tends to  appear a t  the  heari ng  fo r the  f i na l  o rde r and
to  ob j ect  to  the  i m p l em enta t i on  o f  the  p l an .
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