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ARTICLE

Disclosing "Outside Business Activities" - OSC Amnesty Deadline Ends March 27, 2015
Reg i ste red  rep resen ta t i ves and  “pe rm i t ted  i nd i vi dua l s” (rep resen ta t i ves) m ust  d i scl ose  any ou tsi de  em p l oym ent and  busi ness act i vi t i es to  the i r
sponsori ng  f i rm s and  to  the  securi t i es regu l a to ry au tho ri t i es where  they a re  reg i ste red .  “Ou tsi de  busi ness act i vi t i es” (OBAs) have  l ong  i ncl uded  “busi ness
re l a ted  o ff i ce r o r d i recto r posi t i ons and  any o the r equ i va l en t  posi t i ons he l d ”.  In  recen t  yea rs,  sta ff  o f  the  Canad i an  Securi t i es Adm i n i st ra to rs (the  CSA)
have  been  i ncreasi ng l y seeki ng  d i scl osu re  o f  o the r act i vi t i es,  such  as vo l un tee r o r pa i d  soci a l ,  spo rts and  chari tab l e  ro l es.  On  January 11 ,  2015 ,
am endm ents to  Na t i ona l  Instrum en t 33 -109  Reg i st ra t i on  In fo rmat i on,  toge the r wi th  am endm ents to  the  Com pan i on  Po l i cy o f  Na t i ona l  Instrum en t 31 -103
Reg i stra t i on  Requ i remen ts,  Exempt i ons and  Ongo i ng  Reg i st ran t  Ob l i ga t i ons cam e i n to  fo rce ,  wh i ch  so l i d i f i ed  the  CSA’s posi t i on  on  OBAs.  Bo th  se ts o f
am endm ents cl ea rl y se t  ou t  the  expecta t i ons o f  the  CSA fo r OBA d i scl osu re  and  m anagem ent o f  any con f l i cts o f  i n te rest  tha t  m ay a ri se  f rom  those
OBAs.

OBAs i ncl ude  any and  a l l  d i recto rsh i ps (whe the r pub l i c,  p ri va te ,  pa i d  o r non-pa i d ) and  any act i vi ty tha t  pu ts a  rep resen ta t i ve  i n  con tact  wi th ,  o r p l aces
them  i n  a  posi t i on  o f  i n f l uence  o r power ove r,  cl i en ts o r po ten t i a l  cl i en ts.  T h i s i ncl udes coach i ng  o f  spo rts team s and  l eadersh i p  ro l es wi th  re l i g i ous,
soci a l  o r cha ri tab l e  o rgan i za t i ons.  “Own i ng ” a  ho l d i ng  com pany i s speci f i ca l l y ca l l ed  ou t  as an  OBA. A rep resen ta t i ve  m ust  d i scl ose  an  OBA to  h i s o r
he r sponsori ng  f i rm  and  the  sponsori ng  f i rm , i ncl ud i ng  the i r CCO, m ust ,  am ong  o the r th i ngs,  consi de r whe the r the  OBA wi l l  ra i se  con f l i ct  o f  i n te rest
i ssues fo r the  f i rm  and  i ts cl i en ts and  whe the r the  OBA wi l l  i n te rfe re  wi th  the  rep resen ta t i ve ’s du t i es to  the  f i rm  and  i ts cl i en ts.  Fi rm s a re  expected  to
have  po l i ci es and  p rocedures i n  p l ace  to  ensure  tha t  the i r rep resen ta t i ves d i scl ose  OBAs to  them , and  a l so  to  m anage  any po ten t i a l  fo r con f l i cts o f
i n te rest .

Represen ta t i ves have  10  days to  f i l e  changes to  the i r Fo rm  33-109F4  to  d i scl ose  any new OBA o r any change  to  an  OBA. Any f i l i ng  m ade  ou tsi de  o f  the
10  day wi ndow genera l l y a t t racts l a te  f i l i ng  fees,  wh i ch ,  i n  On ta ri o ,  cou l d  be  as h i gh  as $5 ,000  pe r each  ca l endar yea r pe r sponsori ng  f i rm . Ou tsi de
Onta ri o ,  the  approach  to  l a te  f i l i ng  fees va ri es.

In  recogn i t i on  tha t  the  CSA’s posi t i on  on  wha t  i s consi de red  to  be  an  OBA has been  cl a ri f i ed  wi th  the  com i ng  i n to  fo rce  o f  the  above-no ted  regu l a to ry
am endm ents,  sta ff  o f  the  On ta ri o  Securi t i es Com m i ssi on  pub l i shed  OSC Sta ff  No t i ce  13 -705  Reduced  La te  Fee  fo r Certa i n  Ou tsi de  Busi ness Act i vi t i es
Fi l i ngs.  T h i s i s a  ve ry we l com e deve l opm ent,  wh i ch  essen t i a l l y wi l l  pe rm i t  f i rm s and  rep resen ta t i ves to  b ri ng  the  requ i red  Form  33-109F4  d i scl osu re  i n to
con fo rm i ty wi th  the  OBA d i scl osu re  requ i rem en ts wi th  a  m i n i m a l  regu l a to ry bu rden ,  i ncl ud i ng  a  si gn i f i can t l y reduced  l a te  f i l i ng  fee  ($100  pe r l a te  OBA
f i l i ng ).  T here  i s a  p rocess to  be  fo l l owed , i ncl ud i ng  a  new fo rm  to  be  com p l e ted  to  request  the  reduced  l a te  f i l i ng  fee ,  and  i m portan t l y the re  i s a
dead l i ne  o f  M arch  27 ,  2015 fo r a l l  OBA d i scl osu re  to  be  upda ted .  A f te r th i s da te ,  m ore  si gn i f i can t  consequences fo r a  l a te  OBA f i l i ng  wi l l  resu l t .

We recom m end tha t  f i rm s and  rep resen ta t i ves revi ew the  i n fo rm at i on  abou t  OBAs on  f i l e  wi th  the  regu l a to rs vi a  the  Na t i ona l  Reg i st ra t i on  Da tabase
(NRD) as soon  as possi b l e ,  and  consi de r whe the r the re  a re  any add i t i ona l  OBAs to  be  d i scl osed .  In  o rde r to  be  consi de red  fo r the  OSC’s regu l a to ry
l en i ency,  rep resen ta t i ves m ust  subm i t  a  com p l e ted  Form  33-109F5  Change  o f  Reg i st ra t i on  In fo rmat i on (Fo rm  33-109F5) vi a  NRD to  report  p revi ousl y
und i scl osed  OBAs as soon  as possi b l e ,  bu t  no  l a te r than  the  dead l i ne  o f  M arch  27 ,  2015.  A com p l e ted  OSC Form  13-705F1  App l i ca t i on  fo r Reduced
La te  Fee  Re l i e f  –  Ou tsi de  Busi ness Act i vi t i es (Fo rm  13- 705F1) m ust  a l so  be  f i l ed ,  a l ong  wi th  the  l a te  f i l i ng  fees o f  $100  pe r l a te  d i scl osu re .

We con t i nue  to  recom m end tha t  f i rm s estab l i sh  a  p ract i ce  to  have  each  rep resen ta t i ve  revi ew the  i n fo rm at i on  on  f i l e  wi th  NRD on  a  pe ri od i c basi s,  a t
the  ve ry l east  annua l l y.  A f i rm  shou l d  a l so  have  po l i ci es and  p rocedures i n  p l ace  tha t  em phasi ze  the  i m portance  o f  rep resen ta t i ves d i scl osi ng  any
changes to  OBAs to  the  app l i cab l e  com p l i ance  i nd i vi dua l  wi th i n  the  f i rm  so  tha t  regu l a to ry d i scl osu res can  be  m ade  i n  a  t i m e l y fash i on  and  con f l i cts o f
i n te rest  consi de red .

We wou l d  be  p l eased  to  assi st  you  wi th  you r revi ew o f  OBAs on  f i l e  fo r rep resen ta t i ves,  i ncl ud i ng  advi si ng  you  on  whe the r o r no t  an  act i vi ty fa l l s wi th i n
the  enhanced  scope  o f  OBAs, and  hence  m ust  be  d i scl osed .  We can  assi st  you  on  a  cost  e ffect i ve  basi s to  m ake  su re  your rep resen ta t i ves’ f i l i ngs a re  up
to  da te ,  i ncl ud i ng  ensuri ng  tha t  you  bene f i t  f rom  the  regu l a to ry am nesty estab l i shed  by OSC Sta ff  No t i ce  13 -705 .  I t  wi l l  be  ve ry i m portan t  no t  to  m i ss
the  M arch  27 ,  2015 dead l i ne  i f  add i t i ona l  OBA d i scl osu re  i s necessary fo r On ta ri o  reg i st ran ts.

 See  Si gn i f i can t  Amendment to  Na t i ona l  Instrumen t 31 -103  Fi na l i zed  –  Impact  on  Canad i an  Reg i ste red  and  In te rna t i ona l  Exempt Fi rms Ef fect i ve
January 11 ,  2015 Investm en t M anagem ent Bu l l e t i n  October 2014  Borden  Ladner Gerva i s LLP.
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