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ARTICLE

Redwater Decision
On January 31 ,  2019 ,  the  Suprem e Court  o f  Canada  re l eased  i ts deci si on  i n  Orphan  We l l  Associ a t i on  v.  Gran t  Thorn ton  L td .,  popu l a rl y known
as Redw ate r.  In  a  5 -2  sp l i t  deci si on ,  a  m a j o ri ty o f  the  Suprem e Court  a l l owed  the  appea l  and  he l d  tha t  the  A l be rta  Energy Regu l a to r’s (AER/Regu l a to r)
asse rt i on  o f  i ts sta tu to ry en fo rcem ent powers ove r an  i nso l ven t  l i censee ’s asse ts does no t  crea te  a  con f l i ct  wi th  the  federa l  Bankrup tcy and  Inso l vency
Act  (B IA) as to  t ri gge r the  const i tu t i ona l  doctri ne  o f  fede ra l  pa ram oun tcy.

T he  m a j o ri ty he l d  tha t  Sect i on  14 .06 (4 ) o f  the  BIA i s concerned  wi th  the  pe rsona l  l i ab i l i ty o f  t rustees-i n -bankrup tcy (T rustee ) and  does no t  em power a
T rustee  to  wa l k away f rom  the  envi ronm enta l  l i ab i l i t i es o f  the  bankrup t  esta te  i t  i s adm i n i ste ri ng .  T hey found  tha t  the  AER was no t  asse rt i ng  any cl a i m s
provab l e  i n  the  bankrup tcy by i ts abandonm ent o rde rs and  tha t  the  p ri o ri ty schem e i n  the  BIA i s no t  upended .  Fu rthe rm ore ,  the  AER’s re fusa l  to  approve
l i cense  t ransfe rs un l ess and  un t i l  a  l i censee ’s L i ab i l i ty M anagem ent Ra t i ng  (LM R) ob l i ga t i ons have  been  sa t i sf i ed  does no t  g i ve  the  AER a  m one ta ry
cl a i m  p rovab l e  i n  the  bankrup tcy aga i nst  the  l i censee .  T he  m a j o ri ty concl uded  tha t  A l be rta ’s o i l  and  gas regu l a to ry reg i m e  can  coexi st  wi th  and  app l y
a l ongsi de  the  BIA.

T h i s deci si on  i s si gn i f i can t  as i t  has i m p l i ca t i ons fo r the  energy i ndustry and  extends across the  board  to  o the r secto rs.  I t  a l so  engages a  m u l t i tude  o f
stakeho l de rs i ncl ud i ng  busi nesses,  d i recto rs and  o ff i ce rs,  l enders,  i nso l vency p ro fessi ona l s,  envi ronm enta l  g roups,  l and  owners,  governm ents,  regu l a to rs
and  the  pub l i c.

Read  the  reasons fo r the  deci si on  be l ow.

Background

Si nce  the  A l be rta  Court  o f  Queen ’s Bench  deci si on  i n  Redw ate r Energy Corpora t i on  (Re),  2016  ABQB 278  and  Court  o f  Appea l  deci si on  i n  Orphan  We l l
Associ a t i on  v Gran t  Thorn ton  L i mi ted ,  2017  ABCA 124,  we  have  fo l l owed  th i s case  and  p rovi ded  ana l ysi s i n  a  se ri es o f  pub l i ca t i ons,  i ncl ud i ng  Where
do  we  go  f rom  here?  A l be rta  Court  approves renouncem ent o f  AER-l i censed  asse ts by T rustees and  Rece i ve rs to  avo i d  m one ta ry envi ronm enta l
ob l i ga t i ons,  and  (Red)wa te r under the  b ri dge?  Court  o f  Appea l  upho l ds ri gh t  o f  t rustee  to  d i scl a i m  uneconom i c asse ts i n  the  Redwate r deci si on .  T he
background  and  scope  a re  l a i d  ou t  i n  these  p revi ous pub l i ca t i ons.

The Supreme Court of Canada’s Decis ion

T he  i ssue  i n  the  appea l  consi de red  whe the r the re  i s a  con f l i ct  be tween  the  A l be rta  regu l a to ry schem e and  sect i on  14 .06  o f  the  federa l  B IA.
Speci f i ca l l y,  the  quest i on  was the  app l i cab i l i ty to  a  l i censee ,  du ri ng  bankrup tcy,  o f  two  powers o f  the  Regu l a to r pu rsuan t  to  the  p rovi nci a l  Oi l  and  Gas
Conserva t i on  Act1  (OGCA) and  the  Pi pe l i ne  Act,2  desi gned  to  ensure  tha t  l i censees sa t i sfy the i r end-o f-l i fe  ob l i ga t i ons:  (a ) the  Regu l a to r’s power to
o rde r a  l i censee  to  abandon  and  recl a i m  l i censed  asse ts and  associ a ted  sta tu to ry powers to  en fo rce  such  o rde rs;  and  (b ) the  Regu l a to r’s power to
i m pose  cond i t i ons upon  a  l i censee ’s t ransfe r o f  i ts l i censes.

T he  m a j o ri ty a l l owed  the  appea l  and  ag reed  wi th  the  AER and  the  Orphan  We l l  Associ a t i on  (OWA).  T he  m i no ri ty ag reed  wi th  Gran t  T horn ton  L i m i ted
(GT L) and  wou l d  have  d i sm i ssed  the  appea l .

Lessons Learned

Pri o ri t i zi ng  the  Envi ronm ent

T h i s l andm ark deci si on  f rom  the  Suprem e Court  o f  Canada  h i gh l i gh ts the  genera t i ona l  sh i f t  towards envi ronm enta l  p ro tect i on  i n  eve ry sphere  and  a t
eve ry l eve l .  T he  new e ra  o f  he i gh tened  awareness o f  envi ronm enta l  stewardsh i p  was a l so  no ted  by M art i n  J.A .  (as she  then  was) i n  he r d i ssen t i ng
reasons a t  the  A l be rta  Court  o f  Appea l .3  Fi ve  j udges o f  the  Suprem e Court  o f  Canada  were  wi l l i ng  to  rede f i ne  “cred i to r” i n  the  federa l  i nso l vency l aw to
excl ude  p rovi nci a l  Regu l a to rs en fo rci ng  p rovi nci a l  envi ronm enta l  l aws,  and  to  cl a ri fy when  envi ronm enta l  p ro tect i on  o rde rs o f  regu l a to rs a re
“su ff i ci en t l y ce rta i n ” to  be  consi de red  m one ta ry cl a i m s p rovab l e  i n  bankrup tcy.  T he  m a j o ri ty re j ected  the  “i n t ri nsi ca l l y f i nanci a l ” standard  added  by the
Cham bers Judge .  Accord i ng  to  the  m a j o ri ty,  consi de ri ng  whe the r an  envi ronm enta l  p ro tect i on  o rde r i s i n t ri nsi ca l l y f i nanci a l  i s an  e rroneous
i n te rp re ta t i on  o f  the  th i rd  step  o f  the  test  i n  New found l and  and  Labrador v.  Ab i t i b i  Bow ate r Inc.4  (Ab i t i b i );  i t  i s too  b road  and  wou l d  resu l t  i n  a  p rovab l e
cl a i m  be i ng  found  even  where  the  exi stence  o f  a  m one ta ry cl a i m  i n  bankrup tcy i s m ere l y specu l a t i ve .  T he  m essage  appears cl ea r.  Envi ronm enta l
p ro tect i on  shou l d  be  h i gh  i n  the  p ri o ri ty o f  a l l  busi ness endeavors regard l ess o f  whe the r the  undertaki ng  d i rect l y o r i nd i rect l y engages envi ronm enta l
l aws.  T h i s wi l l  l i ke l y requ i re  changes i n  busi ness p ract i ces,  especi a l l y fo r i ndustri es tha t  a re  i nd i rect l y engaged ,  such  as the  l end i ng  i ndustry.

Preservi ng  the  Orphan  Fund  as a  Reserve

T he  o i l  and  gas i ndustry had  supported  the  Regu l a to r and  OWA, g i ven  tha t  the  OWA i s funded  by i ndustry.  T he  o i l  and  gas i ndustry be l i eves tha t  the
m a j o ri ty deci si on  resto res the  ba l ance  be tween  envi ronm enta l  ob l i ga t i ons and  cred i to r i n te rests to  tha t  wh i ch  exi sted  fo r m any years be fo re
the  Redw ate r case .  T he  i ndustry’s posi t i on  i s tha t  the  OWA and  the  o rphan  fund  shou l d  be  a  l ast  reso rt  and  on l y used  a f te r a l l  o the r sou rces o f  fund i ng
are  exhausted ,  i ncl ud i ng  any va l ue  i n  the  bankrup t ’s esta te .  T he  resu l t  o f  the  m i no ri ty deci si on  i s tha t  the  bankrup ts’ l i ab i l i t i es d i scl a i m ed  by t rustees
and  rece i ve rs wou l d  have  con t i nued  to  be  sen t  to  the  a l ready ove rbu rdened  o rphan  p rog ram , funded  so l e l y by the  su rvi vi ng  o i l  and  gas com pan i es.  T he
orphan  l evy i ncreases eve ry year as a  resu l t  o f  the  num ber o f  d i scl a i m ed  l i ab i l i t i es sen t  to  the  OWA. Oi l  and  gas com pan i es unab l e  to  pay the  l evy face
en fo rcem ent by the  AER, wh i ch  has the  po ten t i a l  to  pu t  them  ou t  o f  busi ness o r i n to  i nso l vency.  T h i s wou l d  a l so  i ncrease  the  num ber o f  l i ab i l i t i es sen t
to  the  OWA.

Who Wi ns i n  the  Short -Te rm ?

It  appears tha t ,  i n  the  l ong -te rm , the  m a j o ri ty deci si on  m ay ach i eve  the  envi ronm enta l  p ro tect i on  pu rpose  and  cu rb  the  i n f l ux o f  l i ab i l i t i es i n to  OWA
and  to  the  o rphan  we l l  funds.  However,  we  a l so  consi de r the  e ffects o f  an  i m m ed i a te  i m p l em enta t i on  o f  the  deci si on  and  whe the r i t  wi l l  ach i eve  these
purposes,  a t  l east  i n  the  short  te rm , g i ven  the  cu rren t  sta te  o f  the  m arke t  and  the  econom y.

Cau t i on  shou l d  be  exe rci sed  because ,  upon  a  cl ose r l ook,  the  deci si on  l i ke l y has h i dden  costs.  T here  appears to  be  no  rea l  wi nners i n  the  short -te rm ,
g i ven  the  Regu l a to r’s evi dence  tha t  i t  wou l d  be  a  genera t i on  o r m ore  be fo re  the  OWA can  address i ts exi st i ng  i nven to ry o f  o rphans.  Shou l d  the  m a j o ri ty
deci si on  be  i m p l em ented  i m m ed i a te l y,  the re  m ay be  a  reve rse  e ffect  wi th  m ore  o rphans end i ng  up  a t  the  OWA’s doorstep ,  i ncl ud i ng  va l uab l e  o rphans,
as op i ned  by the  m i no ri ty.  I f  no t  p roperl y m anaged ,  the  m a j o ri ty deci si on  m ay be  a  “pyrrh i c vi cto ry” fo r the  AER and  the  OWA.

T he  d i l em m a was h i gh l i gh ted  i n  the  fo l l owi ng  sta tem en t o f  Cô té  J. :
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T here  i s m uch  to  be  sa i d  i n  the  con text  o f  th i s appea l  abou t  wh i ch  ou tcom e wi l l  op t i m a l l y ba l ance  envi ronm enta l  p ro tect i on  and  econom i c
deve l opm ent.  On  the  one  hand ,  en fo rci ng  the  AER’s rem ed i a t i on  o rde rs wou l d  e ffect i ve l y wi pe  ou t  the  esta te ’s rem a i n i ng  va l ue  and  l eave  a l l  o f  i ts
cred i to rs (excep t  the  AER) wi thou t  any recovery.  I t  wou l d  a l so  l i ke l y d i scourage  i nso l vency p ro fessi ona l s f rom  accep t i ng  m anda tes i n  cases such  as th i s
one  — po ten t i a l l y resu l t i ng  i n  m ore  o rphaned  p ropert i es across the  p rovi nce .  On  the  o the r hand ,  pe rm i t t i ng  GT L to  d i scl a i m  the  non-p roduci ng  we l l s
and  p reven t i ng  the  AER from  en fo rci ng  envi ronm enta l  ob l i ga t i ons be fo re  the  esta te ’s va l ue  i s dep l e ted  wou l d  l eave  open  the  quest i on  o f  who ,  exact l y,
shou l d  foo t  the  b i l l  fo r rem ed i a t i ng  the  a ffected  l and .

Ul t i m a te l y,  he r response  was “[w]ha teve r the  m eri ts o f  these  com pet i ng  posi t i ons… deci si ons on  these  m atte rs a re  m ade  … by l eg i sl a to rs,  no t  j udges.”

T he  m a j o ri ty a l so  st rugg l ed  wi th  the  sam e d i l em m a. Ul t i m a te l y,  the i r response  was:

T here  i s no  reason  why the  Regu l a to r and  t rustees canno t  con t i nue  to  work toge the r co l l abo ra t i ve l y,  as they have  fo r m any years,  to  ensure  tha t  end-o f-
l i fe  ob l i ga t i ons a re  sa t i sf i ed ,  wh i l e  a t  sam e t i m e  m axi m i zi ng  recovery fo r cred i to rs.

Coopera t i on  and  Changes Necessary fo r a  Wi n -Wi n

T he  l esson  i s cl ea r.  Wh i l e  the re  m ay need  fo r l eg i sl a t i ve  and  po l i cy am endm ents,  i n  the  m ean t i m e  a l l  stakeho l de rs m ust  coopera te  and  work toge the r to
ach i eve  a l l  pu rposes,  i ncl ud i ng  envi ronm enta l  p ro tect i on ,  cu rb i ng  the  i n f l ux o f  l i ab i l i t i es i n to  OWA and  to  the  o rphan  we l l  funds m axi m um  recovery fo r
cred i to rs,  and  non-d i sp l acem ent o f  i nso l vency p ro fessi ona l s.

Ano the r takeaway i s tha t  bo th  the  Regu l a to r’s and  the  l end i ng  i ndustry’s p ract i ces m ust  change  go i ng  fo rward ,  i n  o rde r to  ba l ance  the  com pet i ng
ob j ect i ves o f  envi ronm enta l  p ro tect i on  and  econom i cs.  T he  deci si on  i s a  wake  up  ca l l  fo r m ore  due  d i l i gence  a t  a l l  l eve l s,  i ncl ud i ng  wh i l e  pe rfo rm i ng
borrowi ng  base  ca l cu l a t i ons and  a t  the  ou tse t  o f  p ro j ect  approva l  and  l i censi ng .  T here  a re  va ri ous ways to  ach i eve  the  requ i red  ba l ance .  I t  was no ted
i n  the  deci si on  tha t  the  Canad i an  Bankers’ Associ a t i on  com m ented  on  the  system s o f  up -f ron t  bond i ng  p reva l en t  i n  Am eri can  j u ri sd i ct i ons.  Lenders m ay
a l so  m anda te  bo rrowers to  m a i n ta i n  a  rese rve  fo r envi ronm enta l  ob l i ga t i ons equa l  to  o r m ore  than  the  sta tu to ry requ i rem en ts.  T he  AER a l so  has
acknowl edged  tha t  si nce  i t  em barked  on  th i s j ou rney i t  has been  cl ea r tha t  i t  m ust  m anage  l i ab i l i ty d i ffe ren t l y i n  o rde r to  con t i nue  p ro tect i ng  A l be rtans,
the  envi ronm ent,  and  the  p rovi nce ’s m any responsi b l e  opera to rs.  We an t i ci pa te  the  Regu l a to r’s new d i rect i ves and  ru l es i n  the  com i ng  m on ths.

Potential Immediate Impacts

We now tu rn  to  the  po ten t i a l  i m pacts on  stakeho l de rs o f  the  i m m ed i a te  i m p l em enta t i on  o f  the  deci si on .  T hese  po ten t i a l  i m pacts requ i re  se ri ous
consi de ra t i on  i n  de te rm i n i ng  next  steps and  the  way fo rward  by the  pa rt i es i n  th i s l i t i ga t i on  and  a l l  a ffected  stakeho l de rs.

1.  T he  Lend i ng  Industry and  Inso l vency Pro fessi ona l s

T here  a re  exi st i ng  si tua t i ons where  a  bankrup t  esta te  i s ove ra l l  uneconom i c wi th  si gn i f i can t  envi ronm enta l  l i ab i l i t i es.  In  those  cases the  l enders
wi l l  l i ke l y no t  be  wi l l i ng  to  pay a  rece i ve r o r t rustee  to  com p l e te  the  bankrup tcy p roceed i ngs.  I f  these  p ro fessi ona l s wou l d  no t  be  pa i d ,  and  as a
resu l t ,  the  rece i ve rs and  t rustees wa l k away f rom  the i r cu rren t  engagem ents,  the re  wi l l  be  m ore  we l l s head i ng  fo r the  o rphan  funds,  i ncl ud i ng
opera t i ng  we l l s.  T he  sam e m ay be  the  resu l t  fo r fu tu re  i nso l venci es where  the  secured  cred i to rs si m p l y wa l k away wi thou t  pu t t i ng  the  deb to r
l i censee  i n to  rece i ve rsh i p  o r bankrup tcy.

As Cô té  J,  sta ted ,  “Inso l vency p ro fessi ona l s,  knowi ng  i n  advance  tha t  they can  be  com pe l l ed  to  funne l  a l l  o f  the  esta te ’s rem a i n i ng  asse ts toward
those  envi ronm enta l  l i ab i l i t i es (e i the r because  they canno t  d i scl a i m  va l ue -nega t i ve  asse ts absen t  a  ri sk o f  pe rsona l  l i ab i l i ty o r because  the i r
d i scl a i m er wi l l  be  i ne ffect i ve  to  p reven t  th i s),  wi l l  neve r accep t  m anda tes i n  the  f i rst  p l ace .  T h i s i s sensi b l e  busi ness p ract i ce :  i f  the  esta te ’s en t i re
rea l i zab l e  va l ue  m ust  go  toward  i ts envi ronm enta l  l i ab i l i t i es,  l eavi ng  no th i ng  beh i nd  to  cover adm i n i st ra t i ve  costs,  i nso l vency p ro fessi ona l s wi l l
have  no th i ng  to  ga i n  — and  m uch  to  l ose  — by stepp i ng  i n  to  se rve  as rece i ve rs and  t rustees,  i rrespect i ve  o f  whe the r they a re  p ro tected  f rom
persona l  l i ab i l i ty. ”

“GT L has sta ted  tha t  i t  wou l d  i m m ed i a te l y seek a  d i scharge  i f  i t  were  requ i red  to  ca rry ou t  the  abandonm ent work,  wh i ch  wou l d  resu l t  i n  the
rem a i n i ng  Redw ate r asse ts be i ng  su rrendered  to  the  OWA. T he  resu l t  i n  th i s ci rcum stance  … wou l d  be  m ore  o rphaned  o i l  we l l s. ”

“Deb to rs and  cred i to rs a l i ke ,  knowi ng  tha t  th i s i s the  case ,  wi l l  have  no  reason  to  even  pe t i t i on  fo r bankrup tcy.  T he  resu l t  i s tha t  none  o f  a  bankrup t
esta te ’s asse ts wi l l  be  so l d  — no t  even  an  o i l  com pany’s va l uab l e  we l l s — and  the  num ber o f  o rphaned  p ropert i es wi l l  i ncrease .” T h i s “… e ffect i ve l y
l eaves the  va l uab l e  and  p roduci ng  we l l s i n  l i m bo ,  crea t i ng  a  rea l  ri sk tha t  they,  too ,  wi l l  becom e ’o rphans’ — asse ts tha t  a re  unab l e  to  be  so l d  to
ano the r com pany and  a re  l e f t  en t i re l y un rea l i zed .”

Fu rthe r,  sm a l l e r and  m i dsi ze  l enders wi th  exposure  to  asse ts sub j ect  to  envi ronm enta l  l i ab i l i t i es wi l l  take  a  m assi ve  h i t  po ten t i a l l y l ead i ng  to
i nso l venci es i n  tha t  i ndustry as we l l .

2.  T he  Energy Industry

T he  m a j o ri ty deci si on  i m pacts the  ab i l i ty o f  the  o i l  and  gas i ndustry to  ra i se  m oney to  opera te .  T he  i ndustry i s sta rved  o f  cap i ta l  and  cred i t  and  th i s
deci si on  wi l l  l i ke l y worsen  the  si tua t i on .  I t  i s obvi ous tha t  l enders wi l l  be  unwi l l i ng  to  extend  cap i ta l  and  cred i t  i f  they canno t  rea l i ze  on  the i r
securi ty.  T h i s wi l l  nega t i ve l y i m pact  exi st i ng  and  fu tu re  i nvestm en ts i n  the  energy i ndustri es.

Sm a l l e r o i l  and  gas com pan i es tha t  requ i re  f i nanci ng  m ay have  si gn i f i can t  t roub l e  ob ta i n i ng  som e f rom  p ri va te  l enders.   Fu rthe r,  the re  wi l l  l i ke l y
be  an  i m m ed i a te  e ffect  on  bo rrowi ng  bases o f  upstream  com pan i es as l enders wi l l  have  to  take  abandonm ent l i ab i l i t i es i n to  accoun t .

In  add i t i on ,  shou l d  secured  cred i to rs and  i nso l vency p ro fessi ona l s wa l k away,  the re  wi l l  l i ke l y be  m ore  we l l s end i ng  up  i n  the  a l ready ove r-bu rdened
orphan  we l l  p rog ram  funded  by the  su rvi vi ng  o i l  and  gas com pan i es th rough  the  o rphan  l evy tha t  i ncreases si gn i f i can t l y eve ry year.  Oi l  and  gas
com pan i es unab l e  to  pay the  l evy face  en fo rcem ent by the  AER and  po ten t i a l  i nso l vency wi th  m ore  l i ab i l i t i es to  the  OWA. I t  wi l l  be  a  ca tch -22
si tua t i on .

3.  Pri nci pa l s o f  Bankrup ts (Di recto rs and  Off i ce rs) and  Paren t  Com pan i es

Wh i l e  the  BIA p ro tects i nso l vency p ro fessi ona l s f rom  persona l  l i ab i l i ty,  ne i the r the  federa l  no r the  p rovi nci a l  l eg i sl a t i on  p ro tects d i recto rs and
o ff i ce rs.  T here  wi l l  l i ke l y be  en t i t i es wi th  abandonm ent and  recl am at i on  l i ab i l i t i es tha t  wi l l  go  ou t  o f  busi ness bu t  wi l l  no t  go  th rough  i nso l vency
proceed i ngs.  In  such  cases,  the  d i recto rs and  o ff i ce rs m ay be  pe rsona l l y exposed  fo r the  cl eanup  o r to  the  Regu l a to r’s sham i ng  decl a ra t i on ,
depend i ng  on  the  Regu l a to r’s cho i ce  o f  app l i cab l e  l eg i sl a t i on .  T here  a l so  rem a i ns a  ri sk o f  co rpo ra te  g roup  l i ab i l i ty o r exposure  o f  pa ren t
com pan i es th rough  l oan  guaran tees.

4.  T he  Regu l a to r and  the  Pub l i c

T he  ri sk o f  m ore  o rphans a t  the  pub l i c’s expense  i s rea l .  Fu rthe r,  the  Regu l a to r m ay need  to  expend  taxpayers’ funds,  i ncl ud i ng  hum an resources,  to
adm i n i ste r i nso l ven t  esta tes where  secured  cred i to rs wa l k away and  no  i nso l vency p ro fessi ona l s a re  appo i n ted  to  adm i n i ste r the  i nso l ven t  esta tes.



Potential Opportunit ies

On the  b ri gh t  si de ,  the re  m ay be  opportun i t i es fo r sm a l l e r i nvesto rs to  acqu i re  abandoned  opera t i ng  asse ts f rom  the  Regu l a to r.  We wi l l  j ust  have  to  wa i t
and  see  how th i s un fo l ds.

We suggest  tha t  the  Regu l a to r p rovi de  a  cl ea r and  easy p rocess fo r i n te rested  o i l  and  gas com pan i es fo r acqu i ri ng  d i st ressed  asse ts f rom  the  Regu l a to r
and  the  OWA. Wh i l e  the  Regu l a to r Di rected  T ransfe r (RDT ) exi sts,  the  p rocess i s no t  cheap  and  a l so  f raugh t  wi th  obstacl es.  RDT  requ i res ob ta i n i ng
surface  ri gh ts f i rst ,  a  requ i rem en t no t  i m posed  on  an  app l i can t  fo r a  new we l l  l i cense .  T he  Regu l a to r has no t  been  wi l l i ng  to  i ssue  m i ne ra l  su rface  l ease
(M SL) on  pub l i c l ands,  even  wi th  p roo f  o f  ownersh i p  o f  m i ne ra l  l ease  fo r the  sam e l and ,  i f  the re  i s an  exi st i ng  M SL. T he  app l i can t  fo r RDT  wi l l  no t  be
ab l e  to  ob ta i n  a  Ri gh t  o f  En try Order f rom  the  Surface  Ri gh ts Board  (SRB) wi thou t  a  we l l  l i cense  f rom  the  Regu l a to r.  T he  RDT  app l i can t  wi l l  no t  be
ab l e  to  ob ta i n  the  we l l  l i cense  requ i red  by the  SRB because  the  Regu l a to r requ i res su rface  ri gh ts be fo re  i t  can  t ransfe r the  we l l  l i cense  to  the  RDT
app l i can t .  T h i s ch i cken  and  egg  si tua t i on  crea ted  by the  Regu l a to r l eaves the  RDT  app l i can t  no  o the r op t i on  than  to  d ri l l  a  new we l l  to  access i ts
m i ne ra l  ri gh ts.  M eanwh i l e  the  we l l  a t  the  si te  rem a i ns i n  the  queue  fo r the  OWA to  abandon  the  o rphan  fund .  I t  m akes abso l u te l y no  sense ,  fo r the
econom y and  fo r the  envi ronm ent,  fo r i n te rested  o i l  and  gas com pan i es to  be  requ i red  to  d ri l l  new we l l s when  the re  a re  ava i l ab l e  we l l s tha t  the  OWA
wi l l  spend  i ndustry o r pub l i c m oney to  abandon .

One  way to  faci l i ta te  the  RDT  p rocess wou l d  be  to :  (a ) rem ove  o r substan t i a l l y reduce  the  app l i ca t i on  fees,  g i ven  tha t  wha t  i s be i ng  t ransfe rred  was
consi de red  a  l i ab i l i ty;  and  (b ) rem ove  the  su rface  ri gh ts requ i rem en t and  l e t  the  app l i can t  so rt  ou t  su rface  ri gh ts a f te r the  we l l  l i cense  has been
transfe rred .  T h i s wi l l  m ake  the  OWA we l l s accessi b l e  fo r use  by i ndustry and  po ten t i a l l y reduce  the  am oun t o f  the  annua l  o rphan  l evy payab l e  by
i ndustry.  I t  wi l l  po ten t i a l l y encourage  sm a l l e r i nvesto rs and  st i m u l a te  act i vi t i es and  g rowth  i n  the  i ndustry i n  a  m i no r bu t  va l uab l e  way.

BLG wi l l  con t i nue  to  m on i to r the  deve l opm ents as they un fo l d  and  p rovi de  upda tes and  stra teg i c advi ce  where  necessary.

The Reasons for the Decis ion

The Majority  Reasons

T he  reasons o f  Wagner C.J. ,  wri t i ng  fo r the  m a j o ri ty,  i s sum m ari zed  as fo l l ows:

No  opera t i ona l  con f l i ct  be tween  A l be rta  regu l a to ry schem e and  s.  14 .06  o f  the  BIA

1.  T he  AER’s Abandonm ent Orders and  the  LM R requ i rem en ts a re  based  on  va l i d  p rovi nci a l  l aws o f  genera l  app l i ca t i on ,  exact l y the  ki nd  o f  va l i d
p rovi nci a l  l aws upon  wh i ch  the  BIA i s bu i l t .  A l be rta  has chosen  a  l i censi ng  reg i m e  wh i ch  m akes envi ronm enta l  costs an  i nhe ren t  pa rt  o f  the  va l ue
o f  the  l i censed  asse ts.  I t  i s a  l i censi ng  reg i m e  tha t  depresses the  va l ue  o f  key i ndustry asse ts to  re f l ect  envi ronm enta l  costs,  backstopped  by a  l evy
on  i ndustry i n  the  fo rm  o f  the  o rphan  fund .  A l be rta  i n tended  tha t  appara tus to  con t i nue  to  opera te  when  an  o i l  and  gas com pany i s sub j ect  to
i nso l vency p roceed i ngs.  T h i s reg i m e  has the  advan tage  o f  a l i gn i ng  wi th  the  po l l u te r-pays p ri nci p l e ,  a  we l l -recogn i zed  tene t  o f  Canad i an
envi ronm enta l  l aw. T h i s p ri nci p l e  assi gns po l l u te rs the  responsi b i l i ty fo r rem edyi ng  envi ronm enta l  dam age  fo r wh i ch  they a re  responsi b l e ,  the reby
i ncen t i vi zi ng  com pan i es to  pay a t ten t i on  to  the  envi ronm ent i n  the  course  o f  the i r econom i c act i vi t i es.

2.  T he  BIA as a  who l e  i s i n tended  to  fu rthe r two  pu rposes,  nam e l y,  the  equ i tab l e  d i st ri bu t i on  o f  the  bankrup t ’s asse ts am ong  h i s o r he r cred i to rs and
the  bankrup t ’s f i nanci a l  rehab i l i ta t i on .  T he  second  pu rpose  i s no t  engaged  i n  th i s case .

3.  T he  T rustee ’s power to  d i scl a i m  i s l i m i ted:  a  p roper i n te rp re ta t i on  o f  s.  14 .06 (4 ) B IA i s tha t  a  t rustee ’s d i scl a i m er o f  rea l  p roperty when  the re  i s an
orde r to  rem edy any envi ronm enta l  cond i t i on  o r dam age  a ffect i ng  tha t  p roperty si m p l y p ro tects the  t rustee  f rom  persona l  l i ab i l i ty,  wh i l e  the
ongo i ng  l i ab i l i ty o f  the  bankrup t  esta te  rem a i ns una ffected .  T h i s i n te rp re ta t i on  i s supported  by the  p l a i n  l anguage  o f  the  sect i on ,  the  Hansard
evi dence ,  a  p revi ous deci si on  o f  the  Suprem e Court  o f  Canada  and  the  French  ve rsi on  o f  the  sect i on .  T he  sam e concep t  i s a l so  found  i n  bo th  s.
14 .06 (1 .2 ) and  s.  14 .06 (2 ),  wh i ch  a l so  speci f i ca l l y sta te  tha t  the  t rustee  i s no t  pe rsona l l y l i ab l e  — i t  i s i m possi b l e  to  coheren t l y read  s.  14 .06 (2 ) as
re fe rri ng  to  pe rsona l  l i ab i l i ty and  ye t  read  s.  14 .06 (4 ) as som ehow re fe rri ng  to  the  l i ab i l i ty o f  the  bankrup t  esta te .

4.  Gi ven  the  restra i n t  wi th  wh i ch  the  doctri ne  o f  pa ram oun tcy m ust  be  app l i ed ,  and  g i ven  tha t  the  Regu l a to r has no t  a t tem pted  to  ho l d  the  t rustee
persona l l y l i ab l e  as a  l i censee  fo r the  costs o f  abandonm ent,  no  con f l i ct  wi th  s.  14 .06 (2 ) o r s.  14 .06 (4 ) o f  the  BIA i s caused  by the  m ere  theore t i ca l
possi b i l i ty o f  pe rsona l  l i ab i l i ty under the  OGCA o r the  P i pe l i ne  Act .

5.  In  cra f t i ng  the  p ri o ri ty schem e o f  the  BIA,  pa rl i am en t i n tended  to  pe rm i t  regu l a to rs to  p l ace  a  f i rst  cha rge  on  rea l  p roperty o f  a  bankrup t  a ffected
by an  envi ronm enta l  cond i t i on  o r dam age  i n  o rde r to  fund  rem ed i a t i on .  T hus,  the  BIA exp l i ci t l y con tem p l a tes tha t  envi ronm enta l  regu l a to rs wi l l
extract  va l ue  f rom  the  bankrup t ’s rea l  p roperty i f  tha t  p roperty i s a ffected  by an  envi ronm enta l  cond i t i on  o r dam age . A l though  the  na tu re  o f
p roperty ownersh i p  i n  the  A l be rta  o i l  and  gas i ndustry m ean t tha t  s.  14 .06 (7 ) was unava i l ab l e  to  the  Regu l a to r,  the  Abandonm ent Orders and  the
LM R rep l i ca te  the  e ffect  o f  s.  14 .06 (7 ) i n  th i s case .

6.  Even  assum i ng  tha t  a  t rustee  had  successfu l l y d i scl a i m ed  i n  th i s case ,  no  con f l i ct  wou l d  resu l t  f rom  the  fact  tha t  the  Regu l a to r requ i res the  t rustee ,
as a  l i censee ,  to  expend  esta te  asse ts on  abandon i ng  the  Renounced  Asse ts.  Fu rthe rm ore ,  no  con f l i ct  wou l d  be  caused  by con t i nu i ng  to  i ncl ude
the  Renounced  Asse ts i n  the  ca l cu l a t i on  o f  the  bankrup t ’s LM R.

No  f rustra t i on  o f  pu rpose  o f  the  BIA

7.  T he  Abandonm ent Orders and  the  LM R requ i rem en ts a re  no t  cl a i m s p rovab l e  i n  bankrup tcy.  No t  a l l  envi ronm enta l  ob l i ga t i ons en fo rced  by a
regu l a to r wi l l  be  cl a i m s p rovab l e  i n  bankrup tcy.  T he  test  se t  ou t  by the  Court  i n  Ab i t i b i ,  m ust  be  app l i ed  to  de te rm i ne  whe the r a  pa rt i cu l a r
regu l a to ry ob l i ga t i on  am oun ts to  a  cl a i m  p rovab l e  i n  bankrup tcy:  (1 ) the re  m ust  be  a  deb t ,  a  l i ab i l i ty o r an  ob l i ga t i on  to  a  cred i to r;  (2 ) the  deb t ,
l i ab i l i ty o r ob l i ga t i on  m ust  be  i ncu rred  be fo re  the  deb to r becom es bankrup t ;  and  (3 ) i t  m ust  be  possi b l e  to  a t tach  a  m one ta ry va l ue  to  the  deb t ,
l i ab i l i ty o r ob l i ga t i on .

8.  T he  scope  o f  Ab i t i b i  "Cred i to r"  requ i res restri ct i on:  wi th  respect  to  the  f i rst  pa rt  o f  the  test ,  Ab i t i b i  shou l d  no t  be  taken  as stand i ng  fo r the
p roposi t i on  tha t  a  regu l a to r i s a l ways a  cred i to r when  i t  exe rci ses i ts sta tu to ry en fo rcem ent powers aga i nst  a  deb to r.  A regu l a to r exe rci si ng  a  power
to  en fo rce  a  pub l i c du ty i s no t  a  cred i to r o f  the  i nd i vi dua l  o r co rpo ra t i on  sub j ect  to  tha t  du ty.  In  seeki ng  to  en fo rce  the  bankrup t ’s end-o f-l i fe
ob l i ga t i ons,  the  Regu l a to r i s act i ng  i n  a  bona  f i de  regu l a to ry capaci ty and  does no t  stand  to  bene f i t  f i nanci a l l y.  T he  Regu l a to r acted  i n  the  pub l i c
i n te rest  and  fo r the  pub l i c good  i n  i ssu i ng  the  Abandonm ent Orders and  en fo rci ng  the  LM R requ i rem en ts.  T he  pub l i c i s the  bene f i ci a ry o f  those
envi ronm enta l  ob l i ga t i ons;  the  p rovi nce  does no t  stand  to  ga i n  f i nanci a l l y f rom  them .

9.  Ab i t i b i  d i d  no t  ove rru l e  Panameri cana  de  B i enes y Servi ci os S.A.  v.  Northe rn  Badger Oi l  &  Gas L td.5  (Northe rn  Badger) bu t  i nstead  “em phasi zed
the  need  to  consi de r the  substance  o f  p rovi nci a l  regu l a t i on  i n  assessi ng  whe the r i t  crea tes a  cl a i m  p rovab l e  i n  bankrup tcy.” T he  am endm ents to  the
BIA dea l i ng  wi th  envi ronm enta l  m a tte rs i n  the  years fo l l owi ng  Northe rn  Badger canno t  be  i n te rp re ted  as havi ng  ove rtu rned  the  reason i ng  i n  tha t
case .  T he  reason i ng  i n  Northe rn  Badger con t i nues to  be  re l evan t  si nce  Ab i t i b i  and  the  am endm ents to  i nso l vency l eg i sl a t i on .  Based  on  the
ana l ysi s i n  Northe rn  Badger,  i t  i s cl ea r tha t  the  Regu l a to r i s no t  a  cred i to r o f  the  Redwate r esta te .  T he  end-o f-l i fe  ob l i ga t i ons the  Regu l a to r seeks
to  en fo rce  aga i nst  Redwate r a re  pub l i c du t i es.

10.  T he  Ab i t i b i  "m oneta ry va l ue ”/“su ff i ci en t  ce rta i n ty” test  fo r non-m one ta ry ob l i ga t i ons was no t  m e t:  be fo re  the  th i rd  step  o f  the  Ab i t i b i  test  can  even
be  reached ,  a  regu l a to r m ust  a l ready have  been  shown to  be  a  cred i to r.  Wi th  respect  to  the  th i rd  pa rt  o f  the  test ,  a  cou rt  m ust  de te rm i ne  whe the r
the re  a re  su ff i ci en t  facts i nd i ca t i ng  the  exi stence  o f  an  envi ronm enta l  du ty tha t  wi l l  ri pen  i n to  a  f i nanci a l  l i ab i l i ty owed  to  a  regu l a to r.  In
de te rm i n i ng  whe the r a  non-m one ta ry regu l a to ry ob l i ga t i on  o f  a  bankrup t  i s too  rem ote  o r too  specu l a t i ve  to  be  i ncl uded  i n  the  bankrup tcy
p roceed i ng ,  the  court  m ust  app l y the  genera l  ru l es tha t  app l y to  fu tu re  o r con t i ngen t  cl a i m s.  I t  m ust  be  su ff i ci en t l y ce rta i n  tha t  the  con t i ngency wi l l
com e to  pass.  In  o the r words,  tha t  the  regu l a to r wi l l  en fo rce  the  ob l i ga t i on  by pe rfo rm i ng  the  envi ronm enta l  work and  seeki ng  re i m bursem ent.

11.  T he  Abandonm ent Orders and  the  LM R requ i rem en ts fa i l  to  sa t i sfy th i s pa rt  o f  the  test .  I t  i s no t  estab l i shed  by the  evi dence  tha t  i t  i s su ff i ci en t l y
ce rta i n  tha t  the  Regu l a to r wi l l  pe rfo rm  the  abandonm ents and  advance  a  cl a i m  fo r re i m bursem ent.  T he  Regu l a to r subm i ts tha t  i t  wi l l  be  a
genera t i on  o r m ore  be fo re  the  OWA can  address i ts exi st i ng  i nven to ry o f  o rphans.  T h i s l eng thy t i m e l i ne  m eans tha t ,  shou l d  i t  u l t i m a te l y pe rfo rm
the  work,  the  OWA wi l l  no t  advance  a  cl a i m  fo r re i m bursem ent.  T he  rea l i ty i s tha t ,  by the  t i m e  the  OWA go t  a round  to  abandon i ng  any o f
Redwate r’s we l l s,  the  esta te  wou l d  be  f i na l i zed  and  GT L l ong  si nce  d i scharged .  Advancem ent o f  a  cl a i m  i s an  e l em en t o f  the  test  tha t  i s j ust  as
essen t i a l  as pe rfo rm ance  o f  the  work.  T h i s cl a i m  i s too  rem ote  and  specu l a t i ve  to  be  i ncl uded  i n  the  bankrup tcy p rocess.  Fu rthe rm ore ,  the
Regu l a to r’s re fusa l  to  approve  l i cense  t ransfe rs un l ess and  un t i l  the  LM R requ i rem en ts have  been  sa t i sf i ed  does no t  g i ve  i t  a  m one ta ry cl a i m



aga i nst  Redwate r.  T he  fact  tha t  regu l a to ry requ i rem en ts m ay cost  m oney does no t  t ransfo rm  them  i n to  deb t  co l l ect i on  schem es. L i censi ng
requ i rem en ts p reda te  bankrup tcy and  app l y to  a l l  l i censees regard l ess o f  so l vency.

12.  Redwate r’s on l y substan t i a l  asse ts were  a ffected  by envi ronm enta l  cond i t i ons o r dam age . Accord i ng l y,  the  Abandonm ent Orders and  LM R
requ i rem en ts d i d  no t  seek to  fo rce  Redwate r to  fu l f i l l  end -o f-l i fe  ob l i ga t i ons wi th  asse ts un re l a ted  to  the  envi ronm enta l  cond i t i on  o r dam age . In
o the r words,  recogn i zi ng  tha t  the  Abandonm ent Orders and  LM R requ i rem en ts a re  no t  p rovab l e  cl a i m s i n  th i s case  as they do  no t  i n te rfe re  wi th  the
a i m s o f  the  BIA,  ra the r i t  faci l i ta tes them . Bankrup tcy i s no t  a  l i cense  to  i gno re  ru l es,  and  i nso l vency p ro fessi ona l s a re  bound  by and  m ust  com p l y
wi th  va l i d  p rovi nci a l  l aws du ri ng  bankrup tcy.

The Minority  Reasons

T he  reasons o f  Cô té  J. ,  wri t i ng  fo r the  m i no ri ty,  i s sum m ari zed  as fo l l ows:

Unavo i dab l e  opera t i ona l  con f l i ct  exi st  be tween  federa l  and  p rovi nci a l  l aw

1. T he  T rustee  has power to  d i scl a i m  l i ab i l i t i es fo r cred i to rs:  the  na tu ra l  m ean i ng  wh i ch  appears when  s.  14 .06 (4 ) B IA i s si m p l y read  th rough  i s tha t  i t
assum es and  i nco rpo ra tes a  p re -exi st i ng  com m on l aw ri gh t  to  d i scl a i m  p roperty i n  the  con text  o f  bankrup tcy and  i nso l vency.  Sect i on  14 .06 (4 )
exp resses the  d i scl a i m er ri gh t  i n  unqua l i f i ed  te rm s and  em phasi zes tha t  a  t rustee  m ay no t  be  he l d  l i ab l e  whenever tha t  ri gh t  i s exe rci sed .
Parl i am en t d i d  no t  i n tend  to  cond i t i on  the  ri gh t  to  d i scl a i m  p roperty on  the  actua l  exi stence  o f  a  ri sk o f  pe rsona l  l i ab i l i ty.  A l though  the  open i ng
words o f  s.  14 .06 (4 ) re fe r to  the  pe rsona l  l i ab i l i ty o f  the  t rustee ,  when  the  words o f  the  p rovi si on  a re  read  i n  the i r en t i re  con text  and  i n  the i r
g ram m at i ca l  and  o rd i na ry sense  ha rm on i ousl y wi th  the  schem e o f  the  Act ,  the  ob j ect  o f  the  Act  and  the  i n ten t i on  o f  Parl i am en t,  the i r m ean i ng
becom es apparen t .  Avo i d i ng  pe rsona l  l i ab i l i ty i s no t  the  on l y e ffect  o f  the  appropri a te  exe rci se  o f  th i s power.  By p roperl y d i scl a i m i ng  ce rta i n
p ropert i es,  the  t rustee  i s re l i eved  o f  any l i ab i l i t i es associ a ted  wi th  the  d i scl a i m ed  p roperty and  l oses the  ab i l i ty to  se l l  i t  fo r the  bene f i t  o f  the
esta te .  T he  d i scl a i m er ri gh t  a l l ows the  t rustee  no t  to  rea l i ze  asse ts tha t  wou l d  p rovi de  no  va l ue  to  the  esta te ’s cred i to rs and  whose  rea l i za t i on
wou l d  the re fo re  underm i ne  the  t rustee ’s ob j ect i ve  o f  m axi m i zi ng  recovery.  Parl i am en t i s p resum ed to  cra f t  sect i ons and  subsect i ons o f  l eg i sl a t i on
as pa rts o f  a  coheren t  who l e .  T he  i m m ed i a te  sta tu to ry con text  su rround i ng  s.  14 .06 (4 ),  speci f i ca l l y,  ss.  14 .06 (2 ),  (5 ),  (6 ) and  (7 ),  as we l l  as the
Hansard  evi dence ,  con f i rm s tha t  a  t rustee ’s ri gh t  to  d i scl a i m  p roperty i s no t  l i m i ted  to  p ro tect i ng  i tse l f  f rom  persona l  l i ab i l i ty.  Re l i ance  on
coopera t i ve  federa l i sm  m ust  no t  resu l t  i n  an  i n te rp re ta t i on  o f  s.  14 .06 (4 ) o f  the  BIA tha t  i s i nconsi sten t  wi th  i ts l anguage ,  con text  and  pu rpose .

2.  T he  power to  d i scl a i m  asse ts p rovi ded  to  t rustees by s.  14 .06 (4 ) o f  the  BIA was ava i l ab l e  to  GT L on  the  facts o f  th i s case .  T he  sta tu to ry cond i t i ons
to  the  exe rci se  o f  th i s power were  m et:  the  Abandonm ent Orders cl ea rl y re l a te  to  the  rem ed i a t i on  o f  an  envi ronm enta l  cond i t i on .  Add i t i ona l l y,  the
ri gh t  o f  d i scl a i m er i s app l i cab l e  i n  the  con text  o f  the  sta tu to ry reg i m e  govern i ng  the  o i l  and  gas i ndustry.  In  de l i nea t i ng  wha t  i n te rests m ay be
d i scl a i m ed  by a  t rustee  under s.  14 .06 (4 ),  Pa rl i am en t used  excep t i ona l l y b road  l anguage :  the  t rustee  i s pe rm i t ted  to  d i scl a i m  “any i n te rest” i n  “any
rea l  p roperty”.  GT L sough t  to  d i scl a i m  pro f i ts à  p rendre and  su rface  l eases,  wh i ch  can  be  characte ri zed  as rea l  p roperty i n te rests.

3.  However,  s.  14 .06 (4 ) does no t  re l i eve  the  esta te  o f  i ts l i ab i l i t i es o r envi ronm enta l  ob l i ga t i ons once  a  t rustee  exe rci ses the  d i scl a i m er power.  T he
d i scl a i m ed  p roperty u l t i m a te l y reve rts to  the  esta te  a t  the  concl usi on  o f  the  bankrup tcy p roceed i ngs,  as i s the  case  wi th  un rea l i zed  asse ts.  Whe the r
the  esta te  has su ff i ci en t  asse ts capab l e  o f  sa t i sfyi ng  those  l i ab i l i t i es a t  tha t  po i n t  i n  t i m e  i s a  separa te  quest i on  tha t  i s un re l a ted  to  the  underl yi ng
fact  o f  ongo i ng  l i ab i l i ty.

T he  e ffect  o f  the  p rovi nci a l  l eg i sl a t i on  o r p rovi si ons f rustra te  the  pu rpose  o f  the  BIA

4.  T he  requ i rem en t by the  Regu l a to r tha t  GT L sa t i sf i es Redwate r’s envi ronm enta l  l i ab i l i t i es ahead  o f  the  esta te ’s o the r deb ts con travenes the  BIA’s
p ri o ri ty schem e. T he  p rovi nce ’s l i censi ng  schem e the re fo re  shou l d  be  he l d  i nopera t i ve  under the  second  p rong  o f  the  pa ram oun tcy test ,  f rustra t i on
o f  pu rpose .  T he  focus o f  the  ana l ysi s i s on  the  e ffect  o f  the  p rovi nci a l  l eg i sl a t i on  o r p rovi si on ,  no t  i ts pu rpose .  In  the  i nstan t  case ,  i f  the
envi ronm enta l  cl a i m s asserted  by the  Regu l a to r (i .e . ,  the  Abandonm ent Orders) a re  p rovab l e  i n  bankrup tcy,  the  Regu l a to r wi l l  no t  be  pe rm i t ted  to
assert  those  cl a i m s ou tsi de  the  bankrup tcy p rocess and  ahead  o f  Redwate r’s secured  cred i to rs because  th i s wou l d  f rustra te  the  pu rpose  o f  the
federa l  p ri o ri ty schem e.

5.  Rede f i n i ng  the  scope  o f  Ab i t i b i  “Cred i to r” i s i nappropri a te  and  unnecessary:  the  l anguage  o f  the  f i rst  p rong  o f  the  Ab i t i b i  test  adm i ts o f  no
am b i gu i ty,  uncerta i n ty o r doub t :  the  on l y de te rm i na t i on  tha t  has to  be  m ade  i s whe the r the  regu l a to ry body has exe rci sed  i ts en fo rcem ent power
aga i nst  a  deb to r.  M ost  envi ronm enta l  regu l a to ry bod i es can  be  cred i to rs,  and  governm ent en t i t i es canno t  system at i ca l l y evade  the  p ri o ri ty
requ i rem en ts o f  fede ra l  bankrup tcy l eg i sl a t i on  under the  gu i se  o f  en fo rci ng  pub l i c du t i es.  In  th i s case ,  the  f i rst  p rong  i s sa t i sf i ed .  T here  i s no  doub t
tha t  the  Regu l a to r exe rci sed  i ts en fo rcem ent power aga i nst  a  deb to r when  i t  i ssued  o rde rs requ i ri ng  Redwate r to  pe rfo rm  the  envi ronm enta l  work on
the  non-p roduci ng  p ropert i es.  I t  i s ne i the r approp ri a te  no r necessary i n  th i s case  to  a t tem pt to  rede f i ne  the  f i rst  p rong  o f  the  Ab i t i b i  test  by
narrowi ng  the  b road  de f i n i t i on  o f  “cred i to r” as the  m a j o ri ty does.  Ab i t i b i  ove rtu rned  the  reason i ng  i n  Northe rn  Badger.  T he  Suprem e Court  o f
Canada  i n  Ab i t i b i  was we l l  aware  o f  Northe rn  Badger,  ci ted  d i rect l y,  and  ye t  when  fo rm u l a t i ng  the  f i rst  p rong  o f  the  test ,  m ade  no  d i st i nct i on
be tween  regu l a to rs act i ng  i n  the  pub l i c i n te rest  and  regu l a to rs act i ng  fo r the i r own  bene f i t .  Suggest i ng  tha t  a  regu l a to r i s no t  act i ng  as a  cred i to r
where  i ts envi ronm enta l  en fo rcem ent act i vi t i es a re  a i m ed  a t  the  pub l i c good  and  a re  fo r the  bene f i t  o f  the  pub l i c e ffect i ve l y ove rru l es the  f i rst
p rong  o f  the  Ab i t i b i  test .  Provi nci a l  regu l a to rs,  i n  exe rci si ng  the i r sta tu to ry envi ronm enta l  powers,  wi l l ,  i n  som e sense ,  vi rtua l l y a l ways be  act i ng  i n
som e pub l i c i n te rest  o r fo r the  bene f i t  o f  som e segm ent o f  the  pub l i c.  I t  wi l l  be  nearl y i m possi b l e  to  f i nd  tha t  regu l a to rs act i ng  to  p ro tect
envi ronm enta l  i n te rests a re  eve r cred i to rs,  ou tsi de  the  facts o f  Ab i t i b i  i tse l f .

6.  T he  Ab i t i b i  “su ff i ci en t  ce rta i n ty” test  was m et:  the  th i rd  p rong  o f  the  test  asks whe the r i t  i s su ff i ci en t l y ce rta i n  tha t  the  regu l a to r wi l l  pe rfo rm  the
work and  m ake  a  cl a i m  fo r re i m bursem ent.  In  th i s case ,  i t  i s su ff i ci en t l y ce rta i n  tha t  e i the r the  Regu l a to r o r i ts de l ega te ,  the  OWA, wi l l  u l t i m a te l y
pe rfo rm  the  abandonm ent and  recl am at i on  work and  assert  a  m one ta ry cl a i m  fo r re i m bursem ent.  T he  m a j o ri ty e l eva tes fo rm  over substance  i n
concl ud i ng  tha t  the  su ff i ci en t  ce rta i n ty standard  i s no t  sa t i sf i ed  when  a  regu l a to ry body’s de l ega te ,  as opposed  to  the  regu l a to ry body i tse l f ,
pe rfo rm s the  work.  T he  OWA and  the  Regu l a to r a re  i nextri cab l y i n te rtwi ned ,  g i ven  tha t :  (i ) the  OWA’s board  o f  d i recto rs i s no t  i ndependen t  f rom  the
AER, as the  AER appo i n ts the  OWA’s board  m em bers;  (i i ) the  OWA m ust  a l ways act  i n  acco rdance  wi th  the  requ i rem en ts,  gu i de l i nes,  d i rect i ons and
orders o f  the  AER; and  (i i i ) the  OWA has i n  the  past  rece i ved  fund i ng  f rom  the  Provi nce ,  and  i s no t  excl usi ve l y funded  by i ndustry.  As a  resu l t ,  the re
i s no  m ean i ng fu l  d i ffe rence  f rom  abandonm ent act i vi t i es ca rri ed  ou t  by the  AER o r the  OWA. T he  m a j o ri ty enab l es regu l a to rs to  evade  the  Ab i t i b i
test  by d rawi ng  a rt i f i ci a l  d i st i nct i ons be tween  them se l ves and  the i r de l ega tes.

7.  T he  m a j o ri ty’s ana l ysi s d i sregards federa l  bankrup tcy l aw, by crea t i ng  a  “l ender-pays” reg i m e , i n  wh i ch  responsi b i l i ty fo r the  bankrup t ’s
envi ronm enta l  l i ab i l i t i es i s g i ven  a  super-p ri o ri ty ove r a l l  o the r cl a i m s.  T he  m a j o ri ty’s ana l ysi s o f  s.  14 .06 (7 ) o f  the  BIA,  as showi ng  tha t  pa rl i am en t
con tem p l a ted  a  super-p ri o ri ty fo r envi ronm enta l  cl a i m s,  i s m i sgu i ded .  Sect i on  14 .06 (7 ) g i ves a  regu l a to r/governm ent a  super-p ri o ri ty on l y i n  the
l i m i ted  i nstance .  Parl i am en t speci f i ca l l y envi si oned  tha t  the  governm ent cou l d  ob ta i n  a  super-p ri o ri ty and  l eap frog  o the r cred i to rs,  bu t  on l y where
the  governm ent/  regu l a to r i tse l f  has a l ready taken  act i on  to  rem edy the  cond i t i on  o r dam age .

8.  GT L and  A l be rta  T reasury Bank have  sa t i sf i ed  the i r bu rden  o f  dem onstra t i ng  a  genu i ne  i nconsi stency be tween  federa l  and  p rovi nci a l  l aw under
bo th  b ranches o f  the  pa ram oun tcy test ,  nam e l y opera t i ona l  con f l i ct  and  f rustra t i on  o f  pu rpose .  Because  A l be rta ’s sta tu to ry reg i m e  does no t
recogn i ze  the  d i scl a i m ers by t rustees o f  asse ts encum bered  by envi ronm enta l  l i ab i l i t i es as l awfu l  by vi rtue  o f  the  fact  tha t  rece i ve rs and  t rustees
are  regu l a ted  as l i censees who  canno t  d i scl a i m  asse ts,  the re  i s an  unavo i dab l e  con f l i ct  be tween  federa l  and  p rovi nci a l  l aw. A l be rta ’s l eg i sl a t i on
govern i ng  the  o i l  and  gas secto r shou l d  the re fo re  be  he l d  i nopera t i ve  to  the  exten t  tha t  i t  does no t  recogn i ze  the  l ega l  e ffect  o f  GT L’s d i scl a i m ers.
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