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ARTICLE

Soccer Violence And The Occupiers’ Liability Act
Wi th  the  2018  FIFA Worl d  Cup  h i gh l i gh ts cap tu ri ng  the  worl d ’s a t ten t i on ,  bo th  good  sportsm ansh i p  and  fake  i n j u ri es take  cen tre  stage .  Bu t  wha t  i f  a
sport i ng  gam e i n t roduces a  m ove  no t  t rad i t i ona l l y con tem p l a ted ,  such  as a  punch  to  the  face  o r a  head  bu t t  (rem em ber Zi ned i ne  Zi dane?) Do  sport i ng
part i ci pan ts — p ro fessi ona l  o r recrea t i ona l  — expect  to  be  physi ca l l y assau l ted?  And  wha t ro l es do  o rgan i ze rs have  to  ensure  a  sa fe  p l ayi ng
envi ronm ent?

T hese  quest i ons were  recen t l y consi de red  by the  On ta ri o  Court  o f  Appea l  i n  a  deci si on  wh i ch  con ta i ns i m portan t  po i n ts fo r o rgan i ze rs and  occup i e rs o f
sport i ng  even ts and  sport  com p l exes i n  ri sk m anagem ent.

Background

Fo l l owi ng  an  assau l t  du ri ng  a  recrea t i ona l  soccer l eague  gam e, a  pe rsona l  i n j u ry act i on  was b rough t  aga i nst  an  On ta ri o  spo rts cl ub ,  the  On ta ri o  Soccer
Associ a t i on  (“OSA”) wh i ch  i s a  no t-fo r-p ro f i t  gove rn i ng  body fo r com pet i t i ve  soccer,  the  soccer coach ,  team  m anager and  vi ce -p resi den t  (co l l ect i ve l y the
"Soccer De fendan ts" ),  as we l l  as the  p l aye r who  com m i t ted  the  assau l t .

A m ot i ons j udge  g ran ted  sum m ary j udgm ent i n  favour o f  the  Soccer De fendan ts and  the  deci si on  was recen t l y uphe l d  by the  On ta ri o  Court  o f  Appea l
i n  Da S i l va  v.  Gomes,  2018  ONCA 6010.  T he  p l a i n t i f fs’ cl a i m , i n  these  ci rcum stances,  foundered  on  the  absence  o f  cri t i ca l  evi dence  i ncl ud i ng  an
i nab i l i ty to  p rove  causa t i on .

T he  gam e, wh i ch  was governed  by the  FIFA Law s o f  the  Game (wh i ch  i ncl udes sa fe ty p rovi si ons) was b rough t  to  a  ha l t  fo l l owi ng  a  scu ff l e  resu l t i ng  i n  an
unprovoked  assau l t  i n  wh i ch  a  16  year-o l d  p l aye r,  M r.  Gom es, punched  and  i n j u red  ano the r 16  year-o l d  p l aye r.  M r.  Gom es was subsequen t l y convi cted
o f  a  cri m i na l  o ffence  fo r the  assau l t .  T he  i n j u red  p l aye r and  h i s fam i l y then  pu rsued  a  ci vi l  cl a i m  aga i nst  M r.  Gom es and  the  Soccer De fendan ts.
Fo l l owi ng  exam i na t i ons fo r d i scovery,  the  Soccer De fendan ts successfu l l y b rough t  a  sum m ary j udgm ent m o t i on  d i sm i ssi ng  the  act i on  aga i nst  them  on
the  basi s tha t  the re  was no  genu i ne  i ssue  requ i ri ng  a  t ri a l .  M r.  Gom es, the  a t-fau l t  soccer p l aye r,  took no  posi t i on  on  the  m ot i on  and  d i d  no t  pa rt i ci pa te
i n  the  appea l .

Decision Factors

T he  m ot i ons j udge  d i sm i ssed  the  p l a i n t i f fs’ cl a i m s aga i nst  the  Soccer De fendan ts b rough t  under the  Occup i e rs’  L i ab i l i ty Act,  R.S.O. 19990 ,  C.O.,  as no
evi dence  was l ed  suggest i ng  tha t  the  soccer f i e l d  i tse l f  was unsa fe  o r tha t  i t  d i d  no t  const i tu te  a  sa fe  p rem i se .  T he  m ot i ons j udge  then  had  to  consi de r
whe the r the  Soccer De fendan ts were  neg l i gen t  i n  fa i l i ng  to  p reven t  the  assau l t  i n  the  f i rst  p l ace .

Evi dence  was l ed  i nd i ca t i ng  tha t  M r.  Gom es had  been  i nvo l ved  i n  p revi ous soccer i nci den ts i nvo l vi ng  i nappropri a te  o r obscene  com m ents d i rected  a t
re fe rees du ri ng  two  gam es.  However,  the  i nci den ts were  ne i the r vi o l en t  no r d i d  they const i tu te  “se ri ous fou l  p l ay” tha t  cou l d  have  a l e rted  the  OSA o r the
coaches o f  a  po ten t i a l  th rea t  o r danger regard i ng  M r.  Gom es’ con t i nued  i nvo l vem ent i n  the  sport .  T here  was a l so  evi dence  tha t  M r.  Gom es had  no
known h i sto ry o f  be i ng  physi ca l l y aggressi ve  o r exh i b i t i ng  vi o l en t  behavi o r,  e i the r on  o r o ff  the  soccer f i e l d ,  and  he  had  no  h i sto ry o f  f i nes o r
suspensi ons f rom  the  l eague .  M r.  Gom es’ own  d i scovery evi dence  was tha t  the  assau l t  was unprovoked ,  i m pu l si ve ,  and  no t  p rem ed i ta ted .  T he  m ot i ons
j udge  de te rm i ned  tha t  a  reasonab l e  sports coach  wou l d  no t  have  banned  M r.  Gom es f rom  p l ayi ng  based  on  h i s past  behavi ou r.  Fu rthe r,  the  p l a i n t i f fs
cou l d  no t  p rove  causa t i on  because  the  assau l t  was a  sudden  and  unexpected  even t .  As such ,  i t  cou l d  no t  have  been  an t i ci pa ted  by the  Soccer
De fendan ts and  the re  was no th i ng  tha t  cou l d  o r ough t  to  have  been  reasonab l y done  tha t  wou l d  have  p reven ted  an  i nci den t .  As such ,  the  p l a i n t i f fs
fa i l ed  i n  p rovi ng  causa t i on .

In  opposi ng  the  appropri a teness o f  a  sum m ary j udgm ent m o t i on ,  the  p l a i n t i f fs a rgued  tha t  the  court  shou l d  be  unab l e  to  m ake  a  de te rm i na t i on  o f  the
standard  o f  ca re  requ i red  o f  a  coach  wi thou t  an  expert  op i n i on .  However,  the  p l a i n t i f fs them se l ves fa i l ed  to  f i l e  such  a  report  and  were  characte ri zed  as
no t  pu t t i ng  the i r “best  foo t  fo rward ” du ri ng  a  sum m ary j udgm ent m o t i on .  Fu rthe r,  the  court  m ade  the  adverse  i n fe rence  i n  the  absence  o f  expert  op i n i on
tha t  the  p l a i n t i f fs were  unab l e  to  ob ta i n  such  a  report  to  support  the i r neg l i gence  a l l ega t i ons.  T he  p l a i n t i f fs a l so  d i d  no t  p roduce  any wri t ten  code  o f
soccer p l aye r conduct ,  po l i cy o r behavi ou r gu i de l i ne ,  o r i n fo rm at i on  regard i ng  coach i ng  standards tha t  cou l d  have  assi sted  wi th  de te rm i n i ng  the
appropri a te  standard  o f  ca re .  T he  absence  o f  such  i n fo rm at i on  was consi de red  by the  Court  as an  evi den t i a ry fa i l u re  de tri m en ta l  to  the  p l a i n t i f fs’
opposi t i on  o f  the  sum m ary j udgm ent m o t i on .

T he  sum m ary m ot i on  was thus g ran ted .

On  appea l ,  the  On ta ri o  Court  o f  Appea l  acknowl edged  tha t  the  m ot i on  j udge  had  p roperl y re l i ed  upon  the  exi st i ng  case  l aw dem onstra t i ng  tha t
supervi si ng  au tho ri t i es a re  no t  l ega l l y responsi b l e  fo r “a  sudden  unexpected  even t  i n  the  m i dst  o f  an  accep tab l e ,  sa fe  act i vi ty, ” and  had  m ade  no
pa l pab l e  and  ove rri d i ng  e rro rs.

Takeaway

Owners,  occup i e rs and  o rgan i ze rs o f  spo rt i ng  com p l exes and  sport i ng  even ts shou l d  be  aware  tha t  desp i te  the  resu l ts o f  th i s recen t  deci si on ,  the  door i s
st i l l  open  fo r a  f i nd i ng  o f  neg l i gence  aga i nst  them  i f  the  ri gh t  evi dence  i s ava i l ab l e  and  adm i ssi b l e .  P l aye rs wi th  a  known h i sto ry o f  aggressi on  bo th  “on
and  o ff  the  f i e l d ” wi l l  be  a  facto r consi de red  by the  courts i n  deci d i ng  cases.  Wi th  tha t  i n  m i nd ,  owners/o rgan i ze rs shou l d  consi de r havi ng  wri t ten
po l i ci es i n  p l ace  fo r coach  t ra i n i ng  re l a ted  to  p l aye r sa fe ty and  a t ten t i on  m ust  be  pa i d  to  p ri o r conduct .  In  add i t i on ,  a  system  shou l d  be  i n  p l ace  tha t
en fo rces the  ru l es o f  the  gam e and  en fo rces reasonab l e  o rde r i n  the  a rena .  I f  the  l a t te r aspect  i s no t  sa t i sf i ed ,  i t  cou l d  be  open  to  a  court  to  de te rm i ne
tha t  the  f i e l d ,  i ce  ri nk,  soccer p i tch  o r the  l i ke  d i d  no t  const i tu te  sa fe  p rem i ses under On ta ri o ’s Occup i e rs ’ L i ab i l i ty Act and  the  responsi b l e  de fendan ts
cou l d  be  found  l i ab l e  fo r an  assau l t  tha t  occu rs du ri ng  a  sport i ng  even t .
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