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ARTICLE

Supreme Court of Canada Strikes down the Mandatory Victim Surcharge
T he  Suprem e Court  o f  Canada has st ruck down the  m anda to ry vi ct i m  su rcharge  i n  sect i on  737  o f  the  Cri mi na l  Code  on  the  g rounds tha t  i t  i s a  crue l  and
unusua l  pun i shm ent p roh i b i ted  by sect i on  12  o f  the  Charte r.   T h i s i s an  i m portan t  deci si on  tha t  cou l d  i m pact  the  const i tu t i ona l  va l i d i ty o f  o the r
m anda to ry m i n i m um  sen tences.

T he  vi ct i m  su rcharge  requ i red  eve ryone  who  was d i scharged ,  p l ed  gu i l ty to ,  o r was found  gu i l ty o f  an  o ffence  under the  Cri mi na l  Code  or the  Contro l l ed
Drugs and  Substances Act to  pay an  am oun t equa l  to  30% o f  any f i ne  i m posed ,  o r where  no  f i ne  was i m posed ,  $100  fo r each  o ffence  pun i shab l e  by
sum m ary convi ct i on  and  $200  fo r each  o ffence  pun i shab l e  by i nd i ctm en t.   Consequences fo r a  fa i l u re  to  pay the  su rcharge  i ncl uded  the  th rea t  o f
i m posi t i on  o f  a  deem ed peri od  o f  i m pri sonm ent,  and  com m i t t i ng  the  o ffender fo r non-paym ent wi thou t  a  reasonab l e  excuse .

In  October 2013 ,  am endm ents to  the  Cri mi na l  Code rem oved  j ud i ci a l  d i scre t i on  to  wa i ve  o r va ry the  su rcharge  i f  i t  resu l ted  i n  undue  ha rdsh i p ,  m aki ng  i t
m anda to ry i n  a l l  cases.

T he  appe l l an ts be fo re  the  Suprem e Court  o f  Canada  were  i nd i vi dua l s who  had  cha l l enged  the  const i tu t i ona l  va l i d i ty o f  the  m anda to ry vi ct i m  su rcharge
a t  sen tenci ng .   A f te r experi enci ng  m i xed  success i n  the  l ower cou rts,  the  On ta ri o  Court  o f  Appea l  and  Quebec Court  o f  Appea l  found  tha t  the  m anda to ry
vi ct i m  su rcharge  were  const i tu t i ona l l y va l i d .

On  appea l  to  the  Suprem e Court  o f  Canada ,  the  appe l l an ts cha l l enged  the  m anda to ry vi ct i m  su rcharge  under sect i ons 7  and  12  o f  the  Charte r.   A
m a j o ri ty o f  the  Suprem e Court  found  tha t  i t  const i tu ted  crue l  and  unusua l  pun i shm ent because  a  f i t  sen tence  fo r ce rta i n  o f  the  appe l l an ts and  o the r
o ffenders wou l d  no t  i ncl ude  the  su rcharge ,  and  tha t  fo r those  appe l l an ts and  si m i l a r o ffenders who  have  no  ab i l i ty to  pay,  the  e ffects o f  the  su rcharge  –
i ncl ud i ng  d i sp roport i ona te  f i nanci a l  consequences,  the  th rea t  o f  de ten t i on  o r i m pri sonm ent,  the  th rea t  o f  p rovi nci a l  co l l ect i ons e ffo rts,  and  the
en fo rcem ent o f  de  facto  i nde f i n i te  cri m i na l  sanct i ons –  were  eg reg i ous and  fundam enta l l y d i sregarded  p roport i ona l i ty i n  sen tenci ng .   T he  Suprem e
Court  found  tha t  the  b reach  o f  sect i on  12  o f  the  Charte r cou l d  no t  be  saved  under sect i on  1  because  the  responden ts had  no t  pu t  fo rward  a rgum ent o r
evi dence  to  j ust i fy the  su rcharge .

In  add i t i on  to  f i nd i ng  the  m anda to ry vi ct i m  su rcharge  vi o l a ted  sect i on  12  o f  the  Charte r,  the  Suprem e Court  cl a ri f i ed  tha t  i t  fe l l  wi th i n  the  de f i n i t i on  o f
"pun i shm ent"  i n  sect i on  12  o f  the  Charte r,  and  tha t  the  appropri a te  rem edy fo r the  const i tu t i ona l  vi o l a t i on  was to  st ri ke  down sect i on  737  o f  the
Cri mi na l  Code wi th  i m m ed i a te  e ffect .

T he  Court  a l so  l e f t  open  the  possi b i l i ty tha t  i nd i vi dua l s a l ready sub j ect  to  su rcharge  am oun ts tha t  they canno t  pay and  can  no  l onger cha l l enge  cou l d
ob ta i n  re l i e f  f rom  the  unconst i tu t i ona l  e ffects o f  the  su rcharge ,  e i the r by seeki ng  an  i nd i vi dua l  rem edy under sect i on  24 (1 ) o f  the  Charte r o r th rough
adm i n i st ra t i ve  o r l eg i sl a t i ve  i n te rven t i on  by the  governm ent o r Parl i am en t.

Chri stopher D.  Bred t,  P i e rre  N.  Gem son, and  A l annah  Fo the ri ngham  o f  BLG rep resen ted  the  Canad i an  Ci vi l  L i be rt i es Associ a t i on as an  i n te rvener i n  th i s
appea l ,  bo th  i n  the  Suprem e Court  o f  Canada  and  i n  the  On ta ri o  Court  o f  Appea l .
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