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ARTICLE

Employer Ordered to Pay Aggravated Damages for Failure to Properly Investigate and
Discipline Workplace Harassment

On February 22 ,  2019 ,  Just i ce  Sossi n  o f  the  On ta ri o  Superi o r Court  o rde red  an  em p l oye r to  pay $50 ,000  i n  aggrava ted  dam ages because  the  em p l oye r
i gnored  the  p l a i n t i f f ’s workp l ace  ha rassm ent com p l a i n ts,  fa i l ed  to  conduct  an  i nvest i ga t i on ,  and  fa i l ed  to  take  steps to  d i sci p l i ne  an  abusi ve  co -worke r.

The Facts

In  Bassanese  v German  Canad i an  New s Company L i mi ted  e t  a l,  the  p l a i n t i f f ,  a  73 -year o l d  fem a l e  cl e rk wi th  19  years o f  se rvi ce ,  was ve rba l l y ha rassed
by a  m a l e  co -worke r on  a  num ber o f  occasi ons.  On  Apri l  17 ,  2018 ,  the  p l a i n t i f f  m ade  a  fo rm a l  wri t ten  com p l a i n t  to  the  p resi den t  o f  the  com pany abou t
he r co -worke r’s conduct .  She  wro te  abou t  “be i ng  constan t l y ha rassed  by [ the  co -worke r]  ye l l i ng  and  scream i ng  a t  m e  . . .  te l l i ng  m e tha t  I  am  an  i d i o t  and
tha t  I  shou l d  be  f i red ,  e tc,  e tc. ” She  added ,  “I  am  so rry Chri s.  I  have  never eve r f i l ed  a  com p l a i n t  bu t  I  wan t  you  to  step  i n  and  m ake  su re  th i s never
happens aga i n .” T he  p resi den t  wro te  back on  the  sam e day,  sta t i ng ,  “Sorry to  hear tha t .  We ’re  a  l i t t l e  sho rt -sta ffed  th i s week (2  i l l nesses,  1  si ck ch i l d  and
a  vaca t i on ) bu t  I ' l l  run  i t  by Anne  M ari e ,  she ’s ou r HR person .”

T he  p l a i n t i f f  fo l l owed  up  wi th  the  p resi den t  on  M ay 7 ,  2018  and  M ay 8 ,  2018 .  On  M ay 8 ,  2018 ,  the  p resi den t  responded  to  i nd i ca te  tha t  the  i ssue  had
been  b rough t  to  hum an resources and  tha t  he  wou l d  take  fu rthe r steps.  No  fu rthe r steps were  taken  by the  p resi den t  o r hum an resources.  T hus,  on  M ay
15 ,  2018 ,  the  p l a i n t i f f  wro te  to  the  p resi den t  aga i n  to  com p l a i n  abou t  the  co -worke r’s ongo i ng ,  i nappropri a te  conduct ,  concl ud i ng :

“I  am  wri t i ng  to  you  aga i n  to  l e t  you  know tha t  I  am  a t  m y wi t ’s end  and  wou l d  l i ke  som e so rt  o f  act i on  to  take  p l ace .  I  do  no t  deserve  to  work i n  an
envi ronm ent where  peop l e  a re  a l l owed  to  constan t l y ye l l  and  say i nappropri a te  i nsu l ts to  m e . P l ease  l ook i n to  th i s m a tte r. ”

No  fu rthe r act i on  was taken  by the  em p l oye r fo l l owi ng  the  p l a i n t i f f ’s Apri l  and  M ay com p l a i n ts.

On  June  21 ,  2018 ,  the  p l a i n t i f f  a l l eged  tha t  the  co -worke r sl apped  he r across the  face  th ree  t i m es.  On  th i s occasi on ,  the  p l a i n t i f f  com p l a i ned  to  the
m anag i ng  d i recto r and  a  po l i ce  report  was f i l ed .  In  response ,  the  em p l oye r te rm i na ted  he r em p l oym ent on  tha t  sam e day.  T he  p l a i n t i f f  was no t
p rovi ded  wi th  no t i ce  o r com pensa t i on  fo r the  l oss o f  he r em p l oym ent bene f i ts.

On  August  24 ,  2018 ,  the  p l a i n t i f f  b rough t  a  cl a i m  aga i nst  he r fo rm er em p l oye r and  the  co -worke r fo r wrong fu l  d i sm i ssa l ,  assau l t  and  ba t te ry,  i n ten t i ona l
i n f l i ct i on  o f  m en ta l  su ffe ri ng ,  aggrava ted  dam ages,  and  pun i t i ve  dam ages.  Wh i l e  the  cl a i m  aga i nst  the  co -worke r was se t t l ed  ou t  o f  cou rt ,  Just i ce
Sossi n  o rde red  the  em p l oye r to  pay the  p l a i n t i f f  $194 ,433 .17  fo r com pensa t i on  i n  l i eu  o f  no t i ce ,  aggrava ted  dam ages,  and  dam ages fo r assau l t  and
ba t te ry based  on  the  em p l oye r’s vi ca ri ous l i ab i l i ty.

Decision Analysis

T h i s deci si on  i s no teworthy because  Just i ce  Sossi n  awarded  aggrava ted  dam ages fo r the  em p l oye r’s fa i l u re  to  i nvest i ga te  ha rassm ent o r take  steps to
d i sci p l i ne  an  abusi ve  co -worke r.  T he  p l a i n t i f f  subm i t ted  tha t  a  se ri es o f  act i ons taken  i n  “bad  fa i th ” cum u l a t i ve l y j ust i f i ed  aggrava ted  dam ages.  T hese
i ncl uded :

1.  T he  em p l oye r’s fa i l u re  to  rem i t  the  p l a i n t i f f ’s sta tu to ry bene f i ts under s.57  o f  the  Empl oyment S tandards Act ,  2000 (ESA);

2.  T he  em p l oye r’s fa i l u re  to  l aunch  an  i nvest i ga t i on  on  the  p l a i n t i f f ’s com p l a i n t ;

3.  T he  em p l oye r’s te rm i na t i on  o f  em p l oym ent as a  rep ri sa l  wi th i n  the  m ean i ng  o f  s.50  o f  the  Occupa t i ona l  Hea l th  and  Sa fe ty Act (OHSA);

4.  T he  em p l oye r’s fa i l u re  to  p rovi de  the  p l a i n t i f f  wi th  a  l e t te r o f  re fe rence  o r assi st  i n  ob ta i n i ng  a l te rna t i ve  em p l oym ent;  and

5.  T he  em p l oye r’s fa i l u re  to  p rovi de  a  subsi dy fo r re l oca t i on /re tra i n i ng  counse l l i ng .

In  Whi ten  v.  P i l o t  Insu rance  Co. ,  the  Suprem e Court  o f  Canada  he l d  tha t  aggrava ted  dam ages a re  desi gned  to  com pensa te  the  p l a i n t i f f  speci f i ca l l y fo r
the  “add i t i ona l  ha rm  caused  to  the  p l a i n t i f f ’s fee l i ngs by rep rehensi b l e  o r ou trageous conduct  on  the  pa rt  o f  the  de fendan t . ”

In  Honda  Canada  Inc v Keays,  the  Suprem e Court  o f  Canada  a ff i rm ed  the  ab i l i ty o f  em p l oyees to  seek aggrava ted  dam ages i n  add i t i on  to  pay i n  l i eu
o f  te rm i na t i on  no t i ce .  T he  court  se t  ou t  a  two  pa rt  ana l ysi s fo r when  aggrava ted  dam ages a re  warran ted :

1.  T he  em p l oye r m ust  engage  i n  conduct  du ri ng  the  course  o f  d i sm i ssa l  tha t  i s “un fa i r o r i s i n  bad  fa i th  by be i ng ,  fo r exam p l e ,  un tru th fu l ,  m i sl ead i ng
or undu l y i nsensi t i ve ”;  and

2.  T he  em p l oyee  m ust  p rove  the  “actua l  dam ages” caused  by the  em p l oye r’s conduct  (e .g . ,  dam age  to  repu ta t i on ,  psycho l og i ca l  i n j u ry,  e tc. ).

In  Boucher v Wa l -Mart  Canada  Corp,  the  On ta ri o  Court  o f  Appea l  app l i ed  Keays i n  a  case  where  an  award  o f  substan t i a l  agg rava ted  dam ages i n  the
con text  o f  a  d i sm i ssa l  were  uphe l d .  Just i ce  Laski n ,  wri t i ng  fo r the  m a j o ri ty,  a ff i rm ed  aggrava ted  dam ages o f  $200 ,000  aga i nst  the  em p l oye r,  Wa l -M art ,
based  on  the  fo l l owi ng  ci rcum stances:

Wa l -M art  took no  steps to  b ri ng  an  end  to  P i nnock’s m i sconduct .  I t  d i d  no t  take  Boucher’s com p l a i n ts se ri ousl y,  f i nd i ng  them  unsubstan t i a ted  desp i te
substan t i a l  evi dence  f rom  co -worke rs tha t  they were  we l l -founded .  I t  fa i l ed  to  en fo rce  i ts workp l ace  po l i ci es,  wh i ch  on  the i r face  were  desi gned  to
p ro tect  em p l oyees f rom  the  ki nd  o f  t rea tm en t P i nnock sub j ected  Boucher to .  And  i t  th rea tened  Boucher wi th  re ta l i a t i on  fo r m aki ng  he r com p l a i n ts,  an
especi a l l y vi nd i ct i ve  act .
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App l yi ng  Keays and  Boucher to  the  facts o f  th i s case ,  Just i ce  Sossi n  he l d  tha t  the  a l l ega t i ons p l ead  by the  p l a i n t i f f  were  “l ess eg reg i ous than  those
found  aga i nst  Wa l -M art  i n  Boucher. ”  However,  the  em p l oye r “i gno red  he r com p l a i n t  and  neg l ected  to  i nvest i ga te  the  com p l a i n t  o r take  steps to  address
[ the  co -worke r’s]  i nappropri a te  conduct . ”  T hus,  Just i ce  Sossi n  concl uded  tha t ,  “th i s neg l ect  i n  the  face  [o f  the  p l a i n t i f f ’s]  he i gh tened  f rustra t i on  and
anxi e ty as the  work envi ronm ent becam e m ore  toxi c warran ts aggrava ted  dam ages.”  T he  p l a i n t i f f  was awarded  $50 ,000  i n  aggrava ted  dam ages.

Lessons for Employers

T h i s deci si on  dem onstra tes tha t  i t  i s i m pera t i ve  fo r em p l oye rs to  conduct  a  tho rough  i nvest i ga t i on  o f  a l l  workp l ace  ha rassm ent and  workp l ace  vi o l ence
com p l a i n ts.  A fa i l u re  to  i nvest i ga te  o r take  steps to  address i nappropri a te  workp l ace  conduct  m ay resu l t  i n  an  em p l oye r be i ng  o rde red  to  pay aggrava ted
dam ages.  T h i s case  a l so  se rves as a  warn i ng  to  em p l oye rs tha t  they m ay be  accoun tab l e  fo r conduct  towards em p l oyees tha t  i s abusi ve ,  un fa i r,  o r
neg l ect fu l .

As a  rem i nder,  On ta ri o ’s Occupa t i ona l  Hea l th  and  Sa fe ty Act  requ i res a l l  em p l oye rs wi th  m ore  than  f i ve  em p l oyees to  have  a  po l i cy and  a  p rocedure  fo r
workp l ace  vi o l ence  and  workp l ace  ha rassm ent.  Adherence  and  en fo rcem ent o f  these  po l i ci es and  p rocedures wi l l  he l p  an  em p l oye r de fend  aga i nst
possi b l e  cl a i m s o f  aggrava ted  dam ages.

 2019  ONSC 1343  [Bassanese ] .

 Ib i d  a t  pa ra  40 .

 2002  SCC 18 .

Ib i d  a t  pa ra  116 .

 2008  SCC 39  [Keays ] .

 Ib i d  a t  pa ras 57 -59

 2014  ONCA 419  [Boucher] .

 Ib i d  a t  pa ra  72 .

 Bassanese ,  supra  no te  1a t  pa ra  44 .

 Ib i d .

 Ib i d  a t  pa ra  45 .

By:  Brad  Ha l l owe l l

Se rvi ces:  Labour & Em p l oym ent
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