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ARTICLE

It's Proxy Time!
BLG and  the  T SX j o i n t l y hosted  rep resen ta t i ves f rom  va ri ous Canad i an  pub l i c com pan i es fo r a  pane l  d i scussi on  en t i t l ed  "What Pub l i c Com pan i es
Shou l d  Expect  i n  2016 ."

For m any Canad i an  pub l i c com pan i es,  a  new year si gna l s tha t  a  new p roxy season  i s j ust  a round  the  co rne r.  On  January 12 ,  2016 ,  BLG and  the  Toron to
Stock Exchange  (the  "T SX" ) j o i n t l y hosted  rep resen ta t i ves f rom  va ri ous Canad i an  pub l i c com pan i es fo r a  pane l  d i scussi on  en t i t l ed  “What Pub l i c
Com pan i es Shou l d  Expect  i n  2016 .” T he  pane l i sts addressed  som e key i ssues i n  o rde r to  he l p  pub l i c com pan i es p repare  fo r the  upcom i ng  2016  p roxy
season .

Regulatory Developments

In  the  past  yea r,  the re  have  been  num erous si gn i f i can t  regu l a to ry deve l opm ents.  Top  o f  m i nd  fo r a l l  i s the  new Coopera t i ve  Cap i ta l  M arke ts Regu l a to ry
System  (the  "CCM RS") and  the  associ a ted  new sta tu te ,  the  Cap i ta l  Marke ts Act.  T h rough  the  p roposed  CCM RS, regu l a to rs i n  the  pa rt i ci pa t i ng
j u ri sd i ct i ons (Bri t i sh  Co l um b i a ,  New Brunswi ck,  On ta ri o ,  Pri nce  Edward  Isl and ,  Saska tchewan  and  the  Yukon) wi l l  be  rep l aced  by a  si ng l e  regu l a to r
app l yi ng  a  si ng l e  se t  o f  ru l es across a l l  pa rt i ci pa t i ng  j u ri sd i ct i ons.  I t  i s p roposed  tha t  the  Cap i ta l  Marke ts Act wi l l  be  the  p l a t fo rm  fo r the  m a i n  p ri nci p l es
o f  secu ri t i es l aw i n  the  pa rt i ci pa t i ng  j u ri sd i ct i ons,  and  speci f i c de ta i l s wi l l  be  p rovi ded  i n  the  ru l es and  regu l a t i ons.  T he  CCM RS i s i n tended  to
stream l i ne  the  p rocess o f  the  app l i ca t i on  o f  secu ri t i es l aw bu t  pub l i c com pan i es shou l d  no t  no t i ce  a  substan t i ve  d i ffe rence  be tween  how they m ust
com p l y wi th  securi t i es l aw today,  and  how they m ust  com p l y once  the  CCM RS com es i n to  e ffect .  T he  new system  i s cu rren t l y schedu l ed  to  l aunch
be tween  June  and  fa l l  2016 .

Of i n te rest  to  T SX Ven tu re  Exchange  ("T SXV" ) i ssuers,  i s the  T SXV Wh i tepaper tha t  was pub l i shed  i n  Decem ber 2015 .  T he  Wh i tepaper focuses on  th ree
pri m ary ways by wh i ch  the  T SXV can  e ffect  posi t i ve  changes i n  the  T SXV m arke t :  (i ) by reduci ng  i ssuers'  adm i n i st ra t i ve  and  com p l i ance  costs wi thou t
com prom i si ng  i nvesto r con f i dence ,  (i i ) by expand i ng  the  base  o f  i nvesto rs i n  the  m arke t  and  i ncreasi ng  l i qu i d i ty and  (i i i ) by d i ve rsi fyi ng  and  g rowi ng  i ts
stock l i st  to  m ake  the  m arke t  m ore  a t t ract i ve .

Fi na l l y,  the re  have  been  a  num ber o f  key regu l a to ry changes wi th  respect  to  cap i ta l  ra i si ng ,  i ncl ud i ng  changes to  exem pt m arke t  o ffe ri ngs,  an
expanded  use  o f  o ffe ri ng  m em oranda ,  a  new crowd fund i ng  exem pt i on ,  and  a  new ri gh ts o ffe ri ng  reg i m e .

Proxy Season Updates

Som e no teworthy i ssues fo r consi de ra t i on  du ri ng  th i s p roxy season  were  as fo l l ows:

Forum  Se l ect i on  Byl aws

In  som e ci rcum stances,  i t  m ay be  p ruden t  fo r i ssuers to  adop t  fo rum  se l ect i on  byl aws,  wh i ch  se rve  to  l i m i t  the  j u ri sd i ct i ons i n  wh i ch  shareho l de rs can
bri ng  act i ons re l a ted  to  co rpo ra te  a ffa i rs (e .g .  de ri va t i ve  act i ons,  act i ons a l l eg i ng  b reach  o f  f i duci a ry du t i es,  e tc. ).

Such  byl aws a re  i n tended  to  foste r e ff i ci ency fo r i ssuers as pa rt i cu l a r j u ri sd i ct i ons wi l l  be  be t te r su i ted  fo r l i t i ga t i on  wi th  respect  to  an  i ssuer (e .g .
the  j u ri sd i ct i on  o f  an  i ssuer's head  o ff i ce  o r j u ri sd i ct i on  o f  i nco rpo ra t i on  where  courts wou l d  be  m ore  fam i l i a r wi th  the  co rpo ra te  l aw app l i cab l e  to
the  i ssuer).

M a j o ri ty Vo t i ng  Requ i rem en ts

S i nce  June  2014 ,  i t  has been  m anda to ry fo r T SX i ssuers to  i m p l em ent a  m a j o ri ty vo t i ng  po l i cy.

Such  po l i ci es m ust  requ i re  a  d i recto r to  p rom pt l y resi gn  i f  he /she  has a  m a j o ri ty o f  wi thho l d  vo tes wi th  respect  to  h i s/he r e l ect i on .  Fo l l owi ng  the
resi gna t i on  o f  a  d i recto r,  the  board  o f  d i recto rs has 90  days to  consi de r the  resi gna t i on  and  deci de  whe the r to  accep t  i t .  "Absen t  excep t i ona l
ci rcumstances" ,  the  board  i s expected  to  accep t  the  resi gna t i on .  Im pacted  d i recto rs m ay no t  pa rt i ci pa te  i n  d i scussi ons regard i ng  the i r resi gna t i ons.
Once  a  deci si on  i s m ade  by the  board  o f  d i recto rs,  a  news re l ease  m ust  be  i ssued  to  i n fo rm  the  pub l i c o f  the  resi gna t i on  and  o f  the  board 's deci si on
whe the r o r no t  to  accep t  i t .  I f  the  board  does no t  accep t  the  resi gna t i on ,  the  news re l ease  m ust  exp l a i n  why no t .

I f  a  board  o f  d i recto rs does no t  accep t  a  d i recto r's resi gna t i on  a f te r he /she  rece i ves a  m a j o ri ty o f  wi thho l d  vo tes and  i f  i ts byl aw o r po l i cy does no t
i ncl ude  the  "absen t  excep t i ona l  ci rcum stances"  qua l i f i ca t i on ,  the  T SX m ay consi de r the  i ssuer to  be  i n  si gn i f i can t  non-com p l i ance  wi th  i ts ru l es.

Advance  No t i ce  Byl aws and  Provi si ons

Advance  no t i ce  byl aws a re  i n tended  to  g i ve  shareho l de rs adequa te  t i m e  and  i n fo rm at i on  to  m ake  i n fo rm ed  deci si ons abou t  the  e l ect i on  o f
d i recto rs.  T hey genera l l y p rovi de  tha t  i f  som eone  o the r than  the  com pany i s go i ng  to  nom i na te  a  d i recto r,  such  pe rson  m ust  p rovi de  the  com pany
wi th  su ff i ci en t  no t i ce  (o f ten  30  days p ri o r to  the  m ee t i ng ) and  de ta i l s o f  the  nom i nee ,  such  tha t  the  com pany can  i ncl ude  the  i n fo rm at i on  i n  i ts
ci rcu l a r and  shareho l de rs can  we i gh  the i r op t i ons i n  advance  o f  the  m ee t i ng .

T he  T SX has revi ewed  num erous advance  no t i ce  byl aws and  has concl uded  tha t  a l though  they i ncl ude  consi sten t  t i m e l i nes,  they va ry si gn i f i can t l y
on  o the r te rm s such  as the  de ta i l s to  be  p rovi ded  wi th  respect  to  the  nom i nee  and  how the  t i m e l i nes opera te  i n  the  con text  o f  a  postponed  m ee t i ng .

Say-on -Pay

"Say-on -pay"  vo tes a re  becom i ng  i ncreasi ng l y com m on am ong  Canad i an  i ssuers.  Say-on -pay i s a  vo l un ta ry reso l u t i on  Gl ass Lewi s t i ons by cast i ng
advi so ry vo tes.  Boards o f  d i recto rs and  com pensa t i on  com m i t tees a re  no t  ob l i ged  to  fo l l ow the  vo te  o f  the  shareho l de rs,  however,  p roxy advi so ry
f i rm s such  as Inst i tu t i ona l  Shareho l de r Servi ces Inc.  (" ISS" ) and  Gl ass,  Lewi s & Co . ,  LLC ("Gl ass Lewi s" ) m ay recom m end tha t  sha reho l de rs wi thho l d
from  vo t i ng  fo r d i recto rs on  com pensa t i on  com m i t tees i f  the re  i s no t  a  su ff i ci en t  num ber o f  vo tes cast  i n  favour on  a  say-on -pay vo te .



In  2015 ,  th ree  Canad i an  com pan i es fa i l ed  say-on -pay vo tes fo r reasons such  as shareho l de rs'  d i ssa t i sfact i on  wi th  the  am oun t o f  com pensa t i on  fo r
execu t i ves,  a  com pany award i ng  i ncen t i ve  com pensa t i on  on  a  l a rge l y d i scre t i ona ry basi s,  and  a  com pany's weakness i n  successi on  p l ann i ng .

Canad i an  Securi t i es Adm i n i st ra to rs'  ("CSA" ) Con t i nuous Di scl osu re  Revi ew fo r Fi sca l  2015

Fo l l owi ng  i ts 2015  revi ew o f  i ssuers'  con t i nuous d i scl osu re  docum ents,  the  CSA no ted  num erous i ssues wi th  m any com pan i es' M D&A. I t  no ted
de f i ci enci es i n  the  d i scussi on  o f  the  l i qu i d i ty o f  cap i ta l  resources o f  i ssuers and  exp l a i ned  tha t  such  d i scl osu re  shou l d  he l p  shareho l de rs understand
whe the r the  com pany i s genera t i ng  su ff i ci en t  l i qu i d i ty to  ach i eve  i ts p l ans,  and  shou l d  no t  m ere l y dup l i ca te  the  d i scl osu re  o f  cash  f l ow. T he  CSA
a l so  exp l a i ned  tha t  i ssuers shou l d  no t  si m p l y sta te  changes i n  i ts m e tri cs such  as revenue  o f  SG&A, bu t  exp l a i n  why such  m etri cs have  changed .
Fi na l l y,  the  CSA no ted  tha t  m any i ssuers a re  no t  consi sten t l y i den t i fyi ng  fo rward -l ooki ng  i n fo rm at i on  as such .

In  add i t i on ,  the  CSA no ted  tha t  i ssuers m ust  f i l e  m a te ri a l  con tracts un l ess they a re  en te red  i n to  i n  the  o rd i na ry course  o f  busi ness.  Certa i n  types o f
con tracts,  however,  m ust  a l ways be  f i l ed ,  such  as cred i t  and  f i nanci ng  ag reem ents tha t  have  a  d i rect  co rre l a t i on  wi th  an t i ci pa ted  cash  d i st ri bu t i ons
and  o the r ag reem ents on  wh i ch  a  busi ness i s si gn i f i can t l y dependen t .  T he  CSA has found  tha t  m any i ssuers a re  no t  adheri ng  st ri ct l y to  the i r
ob l i ga t i ons to  f i l e  such  con tracts.

Gl ass Lewi s and  ISS ' 2016  Proxy Vo t i ng  Gu i de l i nes

In  Novem ber 2015 ,  Gl ass Lewi s and  ISS pub l i shed  upda tes to  the i r vo t i ng  recom m enda t i ons fo r the  2016  p roxy season .  Two  key changes o f  no te  a re
tha t  bo th  p roxy advi so ry f i rm s have  revi sed  the i r d i recto r ove rboard i ng  de f i n i t i ons and  ISS wi l l  be  adop t i ng  a  sco recard  system  to  assess and
u l t i m a te l y recom m end vo t i ng  fo r o r aga i nst  equ i ty p l ans.

Board  Di ve rsi ty

In  2014 ,  the  CSA am ended  i ts d i scl osu re  requ i rem en ts wi th  respect  to  gender d i ve rsi ty on  boards o f  d i recto rs.

In  a  revi ew o f  the  d i scl osu re  p rovi ded  by com pan i es i n  response  to  the  new requ i rem en ts,  the  CSA no ted :

15% o f  i ssuers have  added  a t  l east  one  wom an to  the i r board  si nce  the  new d i scl osu re  requ i rem en ts have  been  i n  fo rce ;

45% o f  i ssuers have  po l i ci es to  i den t i fy and  nom i na te  wom en fo r board  and  execu t i ve  posi t i ons;

65% do  no t  and  11% have  genera l  d i ve rsi ty po l i ci es i n  p l ace ;  and

7% o f  i ssuers had  ta rge ts wi th  respect  to  the  num ber o f  wom en on  boards and  2% o f  i ssuers had  ta rge ts wi th  respect  to  the  num ber o f  wom en i n
execu t i ve  o ff i ce r posi t i ons.

No t i ce  and  Access Provi si ons

Not i ce  and  access ru l es pe rm i t  i ssuers to  post  ce rta i n  con t i nuous d i scl osu re  docum ents on  a  websi te  o the r than  SEDAR and  to  m ake  m ate ri a l s
ava i l ab l e  to  sha reho l de rs th rough  th i s m ed i a .  Pursuan t  to  th i s m echan i sm , shareho l de rs a re  p rovi ded  no t i ce  o f  sha reho l de r m ee t i ngs and  wi th
i nstruct i ons regard i ng  how to  access e l ectron i c cop i es o f  the  m ee t i ng  m ate ri a l s o r how to  request  paper cop i es.

Issuers who  d i st ri bu te  p roxy m ate ri a l s by no t i ce  and  access m ust  de l i ve r the  no t i ce  package  to  shareho l de rs a t  l east  30  days p ri o r to  the  m ee t i ng  (as
opposed  to  the  sta tu to ry pe ri od  o f  21  days fo r paper p roxy m ate ri a l s) and  the  reco rd  da te  m ust  be  se t  a t  l east  40  days p ri o r to  the  m ee t i ng  (ra the r
than  30  days wh i ch  i s requ i red  when  ha rd  copy m ate ri a l s a re  m a i l ed ).  Issuers m ust  a l so  f i l e  no t i ce  o f  the i r i n ten t  to  use  no t i ce  and  access
procedures on  SEDAR a t  l east  25  days be fo re  a  re l evan t  reco rd  da te .

TSX and TSXV Initiatives

T he  T SX i s consi de ri ng  severa l  i n i t i a t i ves i ncl ud i ng  the  si m p l i f i ca t i on  o f  the  d i scl osu re  requ i rem en ts wi th  respect  to  sha re  com pensa t i on  and  p ri va te
p l acem ents.  T he  T SX i s a l so  p l ann i ng  educa t i ona l  i n i t i a t i ves wi th  respect  to  envi ronm enta l  and  soci a l  governance  and  i s l i ke l y to  pub l i sh  sta ff  no t i ces
regard i ng  m a j o ri ty vo t i ng  and  advance  no t i ce  byl aws.

I t  i s a l so  expected  tha t  the  T SXV has deve l oped  an  app l i ca t i on  tha t  wi l l  pub l i sh  de ta i l s o f  f i nanci ngs fo r T SXV i ssuers,  wh i ch  wi l l  be  popu l a ted  on  a
da i l y basi s,  and  wh i ch  i s i n tended  to  a t t ract  m ore  a t ten t i on  to  the  f i nanci ngs tha t  T SXV i ssuers a re  pu rsu i ng .
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