
May 05, 2017

ARTICLE

Swept Overboard: Federal Court Finds Undeclared On-Deck Carriage Did Not Prevent
Carrier From Limiting Liability Under Hague-Visby Rules

In  De Wo l f  Mari t i me  Sa fe ty BV v.  Tra f f i c-Tech  In te rna t i ona l  Inc. ,  2017  FC 23,  the  sh i pper,  De  Wo l f ,  en te red  i n to  a  con tract  wi th  the  ca rri e r,  T ra ff i c-Tech ,
fo r the  t ransport  o f  i ts ca rgo  f rom  Vancouver,  Canada  to  Ro t te rdam , Ne the rl ands.  A l though  the  sh i pper a l l eged  the  t rue  va l ue  o f  the  ca rgo  was a l m ost
CAD $100 ,000 ,  no  va l ue  was decl a red  and  the  ca rri e r i ssued  a  cl ean  b i l l  o f  l ad i ng .  T he  ca rgo  was l oaded  aboard  the  M /V Cap  Jackson  i n  Vancouver,
bu t  never m ade  i t  to  Ro t te rdam . At  som e po i n t  du ri ng  t ransi t ,  the  ca rgo  was swep t ove rboard  and  l ost .

T he  sh i pper b rough t  an  act i on  i n  Federa l  Court  aga i nst  the  ca rri e r fo r the  fu l l  va l ue  o f  the  ca rgo .  T he  ca rri e r m oved  fo r a  p re l i m i na ry de te rm i na t i on  o f
a  quest i on  o f  l aw under ru l e  220(1 ) o f  the  Federa l  Court  Ru l es.  T he  Court  consi de red  the  fo l l owi ng  two  quest i ons:

1.  Does the  undecl a red  on -deck ca rri age  o f  the  ca rgo  under the  b i l l  o f  l ad i ng  p reven t  the  ca rri e r f rom  re l yi ng  on  the  Hague-Vi sby Ru l es?

2.  In  the  nega t i ve  wha t  a re  the  l i m i ta t i ons app l i cab l e  to  the  con tract  o f  ca rri age  pu rsuan t  to  the  Hague-Vi sby Ru l es?

On the  f i rst  i ssue ,  the  Court  consi de red  whe the r the  ca rgo  fe l l  wi th i n  the  de f i n i t i on  o f  "goods"  under Art i cl e  I (c) o f  the  Rul es ,  wh i ch  p rovi des:

"goods"  i ncl udes goods,  wares,  m erchand i se  and  a rt i cl es o f  eve ry ki nd  wha tsoever,  excep t  l i ve  an i m a l s and  ca rgo  wh i ch  by the  con tract  o f  ca rri age  i s
sta ted  as be i ng  ca rri ed  on  deck and  i s so  ca rri ed .

T he  Court  found  tha t  the  excep t i on  under Art i cl e  I (c) fo r on -deck ca rgo  requ i res bo th  pa rts to  be  sa t i sf i ed ,  nam e l y tha t  the  ca rgo  m ust  be  decl a red  to  be
carri ed  on  deck and  the  ca rgo  i s i n  fact  ca rri ed  on  deck.  Accord i ng l y,  as the  ca rgo  i n  th i s case  was no t  decl a red  to  be  ca rri ed  on -deck,  the  excep t i on  d i d
no t  app l y and  the  con tract  o f  ca rri age  was sub j ect  to  the  Rul es.

On the  second  i ssue ,  the  Court  consi de red  whe the r the  ca rri e r cou l d  re l y on  the  l i m i ta t i on  o f  l i ab i l i ty p rovi ded  fo r i n  Art i cl e  IV(5 )(a ).  Where  the re  i s no
decl a red  va l ue  o f  the  goods on  the  b i l l  o f  l ad i ng ,  Art i cl e  IV(5 )(a ) l i m i ts the  l i ab i l i ty o f  the  ca rri e r and  sh i p  "i n  any even t"  to  an  am oun t no t  exceed i ng
the  g rea te r o f  666 .7  un i ts o f  accoun t  pe r package  o r two  un i ts o f  accoun t  pe r ki l og ram  o f  g ross we i gh t .

T he  Court  found  tha t ,  on  the i r o rd i na ry m ean i ng  and  app l i ed  l i te ra l l y,  the  words " i n  any even t"  m ust  be  understood  to  m ean  " i n  eve ry case" .  T here  was
no th i ng  wi th i n  the  word i ng  o r the  con text  o f  the  Art i cl e  tha t  l i m i ted  th i s i n te rp re ta t i on  o the r than  the  excep t i on  wi th i n  Art i cl e  IV(5 )(e ),  d i scussed  fu rthe r
be l ow. Accord i ng l y,  the  Court  found  tha t  the  con tract  o f  ca rri age  was sub j ect  to  the  Rul es  and  the  ca rri e r was en t i t l ed  to  re l y on  the  l i m i ta t i on  o f
l i ab i l i ty p rovi ded  by Art i cl e  IV(5 )(a ).

I t  m ust  be  no ted  Art i cl e  IV(5 )(e ) ba rs Art i cl e  IV(5 )(a )'s l i m i ta t i on  o f  l i ab i l i ty where  dam age  resu l ts f rom  an  i n ten t i ona l  o r reckl ess act  o r om i ssi on  by the
carri e r wi th  the  knowl edge  tha t  dam age  wou l d  p robab l y resu l t .  A l though  the  Court  recogn i zed  tha t  th i s was the  on l y excep t i on  to  Art i cl e  IV(5 )(a )'s
app l i cab i l i ty,  i t  was no t  consi de red  i n  th i s case  as such  a  de te rm i na t i on  wou l d  requ i re  an  assessm ent o f  facts,  no t  j ust  a  quest i on  o f  l aw.
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