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ARTICLE

Test for Certif ication in the Federal Court – New Guidance on Judicial Review Class
Actions

In  Wenham v.  Canada  (At to rney Genera l ),  Just i ce  Stra tas o f  the  Federa l  Court  o f  Appea l  he l p fu l l y revi ewed  the  test  fo r ce rt i f i ca t i on  o f  a  cl ass
p roceed i ng  pu rsuan t  to  the  Federa l  Court  Ru l es,  and  a l so  ou t l i ned  a  new test  fo r de te rm i n i ng  whe the r a  reasonab l e  cause  o f  act i on  exi sts where  the
sub j ect  m a tte r o f  the  cl ass act i on  i s an  app l i ca t i on  fo r j ud i ci a l  revi ew.

T he  case  concerned  an  app l i ca t i on  to  quash  a  com pensa t i on  p rog ram  the  Governm ent o f  Canada  estab l i shed  fo r vi ct i m s o f  the  d rug  T ha l i dom i de .  T he
Governm ent estab l i shed  an  i n i t i a l  com pensa t i on  p rog ram  i n  1990 ,  and  revi sed  the  p rog ram  i n  2015  a f te r m any consi de red  the  1990  p rog ram  to  be
i nadequa te .  Under the  2015  p rog ram , app l i can ts were  requ i red  to  sa t i sfy va ri ous docum enta ry p roo f  requ i rem en ts to  qua l i fy fo r paym ent.  T he  p roposed
represen ta t i ve  p l a i n t i f f  was re j ected  f rom  the  p rog ram  on  the  basi s tha t  he  d i d  no t  p rovi de  su ff i ci en t  p roo f  to  m ee t the  requ i rem en ts o f  the  p rog ram . He
brough t  an  app l i ca t i on  fo r j ud i ci a l  revi ew, cl a i m i ng  the  docum enta ry p roo f  requ i rem en ts were  un reasonab l e  i n  the  adm i n i st ra t i ve  l aw sense ,  and  sough t
to  ce rt i fy the  app l i ca t i on  as a  cl ass p roceed i ng  wi th  the  p roposed  cl ass be i ng  the  168  peop l e  who  were  si m i l a rl y re j ected  f rom  the  com pensa t i on
prog ram .

T he  Federa l  Court  he l d  tha t  the  p l a i n t i f f  d i d  no t  m ee t the  f i ve  cri te ri a  fo r ce rt i f i ca t i on  i n  Ru l e  334 .16  o f  the  Federa l  Court  Ru l es,  wh i ch  a re  si m i l a r to
those  i n  the  p rovi nci a l  cl ass p roceed i ngs sta tu tes,  be i ng  (i ) the  p l ead i ngs m ust  d i scl ose  a  reasonab l e  cause  o f  act i on ,  (i i ) the re  m ust  be  an  i den t i f i ab l e
cl ass o f  two  o r m ore  pe rsons,  (i i i ) the  cl a i m s o f  the  cl ass m em bers m ust  ra i se  com m on quest i ons o f  l aw o r fact ,  whe the r o r no t  those  com m on quest i ons
predom i na te  ove r quest i ons a ffect i ng  on l y i nd i vi dua l  m em bers,  (i v) a  cl ass p roceed i ng  m ust  be  the  p re fe rab l e  p rocedure  fo r the  j ust  and  e ff i ci en t
reso l u t i on  o f  the  com m on quest i ons o f  l aw and  fact ,  and  (v) the re  m ust  be  an  adequa te  rep resen ta t i ve  p l a i n t i f f  o r app l i can t .

T he  deci si on  l a rge l y focuses on  the  f i rst  cri te ri on  –  whe the r a  reasonab l e  cause  o f  act i on  exi sts –  because  the  Federa l  Court  had  i n te rp re ted  the
standard  as requ i ri ng  the  p l a i n t i f f  to  show tha t  the  cl a i m  had  a  reasonab l e  chance  o f  success.  T he  Federa l  Court  o f  Appea l  cl a ri f i ed  tha t  the  standard
fo r the  f i rst  cri te ri on  i s,  as i n  a l l  the  p rovi nci a l  cou rts,  the  sam e as the  standard  app l i cab l e  on  a  m ot i on  to  st ri ke  a  p l ead i ng  –  i .e .  whe the r i t  i s p l a i n  and
obvi ous tha t  the  cl a i m  wi l l  fa i l ,  assum i ng  a l l  o f  the  factua l  a l l ega t i ons i n  the  p l ead i ng  to  be  t rue .

In  the  con text  o f  a  j ud i ci a l  revi ew cl ass act i on ,  the  Federa l  Court  o f  Appea l  i den t i f i ed  th ree  stages a t  wh i ch  such  an  app l i ca t i on  cou l d  fa i l  tha t  were
re l evan t  to  the  f i rst  ce rt i f i ca t i on  cri te ri on :  (i ) p re l i m i na ry quest i ons (l i ke  an  app l i ca t i on  no t  be i ng  au tho ri zed  under the  re l evan t  sta tu te  o r no t  a i m ed  a t
pub l i c l aw, wh i ch  cou l d  be  quashed  a t  the  ou tse t);  (i i ) the  m eri ts o f  the  revi ew (fo r exam p l e  i f  the  app l i ca t i on  was based  on  a  p rocedura l  de fect  tha t
had  been  wa i ved);  o r (i i i ) the  re l i e f  (i f  the  re l i e f  sough t  i s no t  ava i l ab l e  a t  l aw).  On  the  second  po i n t ,  i t  shou l d  be  no ted  tha t ,  un l ess a  de fect  l i ke
wa i ve r was p l eaded ,  i t  i s quest i onab l e  whe the r the  court  on  a  "p l a i n  and  obvi ous"  standard  cou l d  deny ce rt i f i ca t i on ,  because  evi dence  o f  wa i ve r wou l d
be  i nadm i ssi b l e  on  a  m ot i on  to  st ri ke .

In  Wenham,  the  p ri m ary i ssue  wi th  respect  to  the  f i rst  ce rt i f i ca t i on  cri te ri on  was whe the r the  th i rty day extendab l e  l i m i ta t i on  pe ri od  i n  the  Federa l
Courts Act fo r b ri ng i ng  a  j ud i ci a l  revi ew had  exp i red  fo r the  m em bers o f  the  p roposed  cl ass,  o the r than  the  p l a i n t i f f ,  such  tha t  no  o the r cl ass m em ber
wou l d  have  a  cl a i m . T he  Court  then  ou t l i ned  a  new test  tha t  consi de rs the  na tu re  and  pu rposes o f  a  cl ass act i on  –  wh i ch  favour g ran t i ng  the  extensi on
to  a l l  cl ass m em bers –  and  any coun te rva i l i ng  facto rs tha t  m ay i n  the  ci rcum stances we i gh  aga i nst  g ran t i ng  the  extensi on  fo r a l l  cl ass m em bers.

In  respect  o f  the  o the r fou r cri te ri a  on  ce rt i f i ca t i on ,  the  Federa l  Court  o f  Appea l  rea ff i rm ed  the  test  tha t  has been  p revi ousl y app l i ed ,  and  fo l l owed  the
Suprem e Court  j u ri sp rudence  tha t  has gu i ded  the  j u ri sp rudence  i n  the  p rovi nci a l  cou rts.

T h i s deci si on  i s an  i m portan t  re -sta tem en t and  cl a ri f i ca t i on  o f  the  test  fo r ce rt i f i ca t i on  i n  the  Federa l  Court ,  pa rt i cu l a rl y now tha t  cl ass act i ons under
the  Compet i t i on  Act have  been  com m enced  i n  Federa l  Court .  Whereas the  Federa l  Court 's cl ass act i ons docke t  was p revi ousl y reasonab l y qu i e t  and
focused  on  cl a i m s aga i nst  the  Federa l  Governm ent,  the re  appears to  be  a  t rend  deve l op i ng  o f  p l a i n t i f f  f i rm s taki ng  advan tage  o f  the  Court 's na t i ona l
scope  to  b ri ng  cl a i m s under sta tu to ry ri gh ts o f  act i on  i n  federa l  sta tu tes.
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