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Competition Bureau addresses COVID-19 competitor collaborations
As COVID-19  con t i nues to  p resen t  g rea t  cha l l enges worl dwi de ,  an t i t rust  regu l a to rs have  sough t  to  he l p  to  faci l i ta te  busi nesses worki ng  toge the r to  so l ve
vi ta l  p rob l em s, even  where  such  co l l abo ra t i on  m i gh t  no rm a l l y vi o l a te  com pet i t i on  l aws (i ncl ud i ng  those  aga i nst  “p ri ce  f i xi ng ” and  i n fo rm at i on -shari ng
am ong  com pet i to rs).  On  Apri l  8 ,  2020 ,  Canada ’s com pet i t i on  regu l a to r,  the  Com pet i t i on  Bureau  (Bureau),  re l eased  a  “S ta tem en t on  com pet i to r
co l l abo ra t i ons du ri ng  the  COVID-19  pandem i c”,  ou t l i n i ng  how i t  wi l l  app roach  com pet i to rs worki ng  toge the r i n  responses to  COVID-19 ,  and  estab l i sh i ng
a  Bureau  team  to  p rovi de  exped i ted  gu i dance  to  pa rt i es consi de ri ng  such  co l l abo ra t i ons.

What you need to know

T he  Bureau ’s sta tem en t acknowl edges tha t  the  excep t i ona l  ci rcum stances su rround i ng  the  COVID-19  pandem i c m ay requ i re  busi ness to  fo rm
co l l abo ra t i ons to  ensure  the  supp l y o f  cri t i ca l  p roducts and  se rvi ces to  Canad i ans du ri ng  th i s t i m e .  T he  Bureau  con f i rm s tha t  i t  wi l l  no t  cha l l enge
i nstances “where  those  co l l abo ra t i ons a re  undertaken  and  execu ted  i n  good  fa i th  and  do  no t  go  fu rthe r than  wha t  i s needed”.

T he  sta tem en t con f i rm s tha t  the  Bureau  has estab l i shed  a  team  to  conduct  exped i ted  revi ews and  i ssue  rap i d  deci si ons regard i ng  p roposed
co l l abo ra t i ons where  pa rt i es requ i re  ce rta i n ty as to  whe the r the  Bureau  m i gh t  take  en fo rcem ent act i on  aga i nst  them .

T he  Bureau ’s approach  i s consi sten t  wi th  those  a l ready announced  by a  num ber o f  fo re i gn  an t i t rust  au tho ri t i es,  i ncl ud i ng  the  Un i ted  Sta tes and
European  Un i on ,  and  wi th  the  sta tem en t re l eased  on  Apri l  8 ,  2020  by the  In te rna t i ona l  Com pet i t i on  Ne twork (ICN),  a  body com posed  o f  m ost  o f  the
worl d ’s na t i ona l  and  m u l t i na t i ona l  com pet i t i on  au tho ri t i es.

Canada’s approach

In  Canada ,  sect i on  45  o f  the  Compet i t i on  Act (Act) m akes i t  a  cri m i na l  o ffence  fo r com pet i to rs to  ag ree  to  f i x p ri ces,  a l l oca te  m arke ts o r restri ct  ou tpu t ,
sub j ect  to  ce rta i n  l i m i ted  excep t i ons.  However,  the  Bureau ’s sta tem en t acknowl edges tha t  the  excep t i ona l  ci rcum stances su rround i ng  the  COVID-19
pandem i c “m ay ca l l  fo r the  rap i d  estab l i shm ent o f  busi ness co l l abo ra t i ons o f  l i m i ted  du ra t i on  and  scope  to  ensure  the  supp l y o f  p roducts and  se rvi ces
tha t  a re  cri t i ca l  to  Canad i ans”.  T he  Bureau  ag rees tha t  d i ffe ren t  busi nesses m ay,  fo r exam p l e ,  need  to  fo rm  co l l abo ra t i ve  buyi ng  g roups o r sha re  supp l y
cha i n  resources,  i n  o rde r to  m ee t the  needs o f  Canad i an  du ri ng  these  tum u l tuous t i m es,  and  recogn i zes tha t  com pet i t i on  l aw en fo rcem ent m i gh t
po ten t i a l l y “ch i l l ” the  bene f i ci a l  synerg i es o f  f i rm s worki ng  toge the r i n  good  fa i th .

In  response  to  these  concerns,  the  Bureau  i ssued  the  sta tem en t to  m ake  cl ea r tha t  “where  the re  i s a  cl ea r i m pera t i ve  fo r com pan i es to  be  co l l abo ra t i ng
i n  the  short -te rm  to  respond  to  the  cri si s,  where  those  co l l abo ra t i ons a re  undertaken  and  execu ted  i n  good  fa i th  and  do  no t  go  fu rthe r than  wha t  i s
needed” the  Bureau  wi l l  genera l l y no t  cha l l enge  them . Cri t i ca l l y,  the  sta tem en t a l so  con f i rm s tha t  the  Bureau  has estab l i shed  a  team  to  conduct
exped i ted  revi ews and  i ssue  rap i d  deci si ons regard i ng  p roposed  co l l abo ra t i ons where  pa rt i es requ i re  ce rta i n ty as to  whe the r the  Bureau  m i gh t  take
en fo rcem ent act i on  aga i nst  them . Wh i l e  i n  the  no rm a l  cou rse ,  the  Bureau  seeks to  respond  to  requests fo r op i n i ons on  p roposed  co l l abo ra t i ons am ong
com pet i to rs wi th i n  a  m i n i m um  o f  si x weeks,  i t  i s cl ea r tha t  th i s rap i d  response  team  wi l l  p rovi de  gu i dance  m uch  m ore  qu i ckl y,  p rovi ded  tha t  pa rt i es
p rovi de  the  Bureau  wi th  a l l  requ i red  i n fo rm at i on  tha t  i s l i sted  i n  the  sta tem en t.

Global competition authorities’ responses to COVID-19

T he  Bureau ’s response  i s consi sten t  wi th  the  steps taken  by o the r l ead i ng  an t i t rust  en fo rcem ent agenci es.

T he  Un i ted  Sta tes’ fede ra l  com pet i t i on  agenci es,  the  Departm en t o f  Just i ce ’s An t i t rust  Di vi si on  (DOJ) and  Federa l  T rade  Com m i ssi on  (FT C) re l eased  a
j o i n t  sta tem en t on  M arch  24 ,  2020 sta t i ng  tha t  i n  the i r en fo rcem ent deci si ons,  they wou l d  “accoun t  fo r exi gen t  ci rcum stances i n  eva l ua t i ng  e ffo rts to
address the  sp read  o f  COVID-19  and  i ts a f te rm ath .” As the  Bureau  has done ,  they a l so  com m i t ted  to  exped i t i ng  the  revi ew p rocesses by wh i ch  they wi l l
p rovi de  op i n i ons to  pa rt i es on  whe the r p roposed  conduct  vi o l a tes an t i t rust  l aws.  Wh i l e  these  p rocesses typ i ca l l y take  severa l  m on ths,  the  agenci es
com m i t ted  to  p rovi d i ng  responses wi th i n  7  days fo r conduct  re l a t i ng  to  addressi ng  pub l i c hea l th  and  sa fe ty.

S i m i l a rl y,  on  Apri l  8 ,  2020  the  European  Com m i ssi on  a l so  re l eased  i ts “Tem pora ry Fram ework fo r assessi ng  an t i t rust  i ssues re l a ted  to  busi ness
coopera t i on  i n  response  to  si tua t i ons o f  u rgency stem m i ng  f rom  the  cu rren t  COVID-19  ou tb reak”.  L i ke  the  U.S.  DOJ/FT C and  the  Bureau  sta tem en ts,  the
fram ework ou t l i nes possi b l e  fo rm s o f  coopera t i on  be tween  com pet i to rs i n  o rde r to  ensure  the  supp l y and  adequa te  d i st ri bu t i on  o f  essen t i a l  sca rce
products.  I t  a l so  p rovi des a  p rocedure  by wh i ch  the  Com m i ssi on  wi l l  p rovi de  gu i dance  to  pa rt i es consi de ri ng  speci f i c coopera t i on  i n i t i a t i ves by m eans o f
ad  hoc “com fo rt ” l e t te rs.

In  i ts Apri l  8 ,  2020  sta tem en t addressi ng  en fo rcem ent act i vi ty du ri ng  COVID-19 ,  the  ICN sta ted  tha t  i t  i s “approp ri a te  fo r com pet i t i on  agenci es to
accom m odate  co l l abo ra t i on  be tween  com pet i to rs necessary to  address the  ci rcum stances o f  the  cri si s to  the  exten t  tha t  the i r l aws pe rm i t ”.

Conclusion

T he  Bureau ’s Apri l  8  sta tem en t m akes cl ea r tha t  i t  i s we l l  aware  o f  the  i m pera t i ve  fo r som e com pet i to rs i n  Canada  to  work toge the r i n  response  to  the
curren t  cri si s.  However,  busi nesses m ust  be  ca re fu l  to  ensure  tha t  the i r co l l abo ra t i on  i s no t  beyond  the  scope  o f  wha t  the  Bureau  consi de rs accep tab l e
fo r th i s l i m i ted  pu rpose .

Busi nesses who  seek to  take  advan tage  o f  the  Bureau ’s exped i ted  revi ew m echan i sm  m ust  a i m  to  p rovi de  a l l  requ i red  i n fo rm at i on  i n  a  t i m e l y m anner to
the  Bureau  so  tha t  i ts op i n i on  can  be  re l i ed  on  wi th  con f i dence .

ttps://www.canada.ca/en/competition-bureau/news/2020/04/competition-bureau-statement-on-competitor-collaborations-during-the-covid-19-pandemic.htm
ttps://www.ftc.gov/system/files/documents/public_statements/1569593/statement_on_coronavirus_ftc-doj-3-24-20.pd
ttps://ec.europa.eu/info/sites/info/files/framework_communication_antitrust_issues_related_to_cooperation_between_competitors_in_covid-19.pd
ttps://www.internationalcompetitionnetwork.org/wp-content/uploads/2020/04/SG-Covid19Statement-April2020.pd


Busi nesses l ooki ng  to  engage  i n  i n  any com pet i to r co l l abo ra t i on  a re  rem i nded  to  consu l t  l ega l  counse l  to  ensure  com p l i ance  wi th  p reva i l i ng
com pet i t i on  l aw. P l ease  con tact  any m em ber o f  BLG’s h i gh l y experi enced  Com pet i t i on  and  Fore i gn  Investm en t Revi ew Group fo r assi stance  i n  th i s
regard .
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