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ARTICLE

Ontario Court of Appeal Holds “Active Employment” Requirements Insuff icient to
Displace Entitlements to a Bonus

In  2015 ,  the  On ta ri o  Superi o r Court  consi de red  whe the r an  em p l oyee  who  was awarded  a  17 -m on th  no t i ce  pe ri od  was e l i g i b l e  fo r a  bonus paym ent
under the  em p l oye r’s bonus po l i cy,  wh i ch  requ i red  “act i ve  em p l oym ent” a t  the  t i m e  o f  payou t .  In  Paque tte  v.  Te raGo Ne tw orks Inc. ,  2015  ONSC 4189
(“Paque tte ”),  the  Superi o r Court  deci ded  tha t ,  even  though  the  p l a i n t i f f ’s bonus was an  i n teg ra l  pa rt  o f  h i s com pensa t i on  package ,  he  was no t
consi de red  an  “act i ve  em p l oyee” du ri ng  the  no t i ce  pe ri od ,  and  as such ,  he  was no t  e l i g i b l e  fo r a  bonus paym ent under the  po l i cy du ri ng  the  no t i ce
peri od .

M any em p l oye rs have  been  re l yi ng  on Paque t te  si nce  i ts re l ease  to  a rgue  tha t  em p l oyees a re  no t  en t i t l ed  to  bonuses du ri ng  the  app l i cab l e  no t i ce
peri od  where  the i r po l i ci es requ i re  an  em p l oyee  to  be  “act i ve l y em p l oyed” a t  the  t i m e  o f  bonus payou t .

M r.  Paque t te  recen t l y appea l ed  the  Superi o r Court ’s deci si on ,  a rgu i ng  tha t  the  j udge  e rred  i n  f i nd i ng  he  was no t  en t i t l ed  to  bonus paym ents under
TeraGo Ne tworks Inc. ’s po l i cy.  T he  Court  o f  Appea l  re l eased  i ts deci si on  on  August  9 ,  2016 ,  reve rsi ng  the  Superi o r Court ’s j udgm ent,  f i nd i ng  tha t  M r.
Paque t te  was en t i t l ed  to  bonus paym ents du ri ng  the  17 -m on th  no t i ce  pe ri od  under the  em p l oye r’s po l i cy.

As the  f i rst  step  i n  i ts ana l ysi s the  Court  o f  Appea l  consi de red  M r.  Paque t te ’s ri gh t  under the  com m on l aw to  be  kep t  who l e  th rough  the  no t i ce  pe ri od ,
i ncl ud i ng  h i s en t i t l em en ts to  bonuses tha t  he  wou l d  have  o the rwi se  rece i ved  had  h i s em p l oym ent no t  been  wrong fu l l y te rm i na ted .  T he  Court
com m ented  tha t  the  bonus was i n teg ra l  to  h i s com pensa t i on ,  and  tha t ,  had  he  rem a i ned  em p l oyed  du ri ng  the  17 -m on th  no t i ce  pe ri od ,  he  wou l d  have
been  e l i g i b l e  to  rece i ve  bonus paym ents under Te raGo ’s po l i cy.

As a  second  step  i n  i ts ana l ysi s,  the  Court  o f  Appea l  consi de red  whe the r the re  was “som eth i ng  i n  the  bonus p l an  tha t  wou l d  speci f i ca l l y rem ove  the
appe l l an t ’s com m on l aw en t i t l em en t”.  In  o the r words,  i s po l i cy l anguage  su ff i ci en t l y cl ea r to  d i sp l ace  an  em p l oyee ’s en t i t l em en t to  bonus paym ents
duri ng  the  no t i ce  pe ri od ,  and  i f  i t  i s no t  su ff i ci en t l y cl ea r,  the  em p l oyee  i s en t i t l ed  to  bonus paym ents tha t  wou l d  have  o the rwi se  been  rece i ved  du ri ng
the  app l i cab l e  no t i ce  pe ri od .

T he  Court  deci ded  tha t ,  i n  the  case  o f  Te raGo ’s bonus po l i cy,  the  l anguage  was i nsu ff i ci en t  and  d i d  no t  p reven t  M r.  Paque t te  f rom  rece i vi ng
com pensa t i on  fo r bonuses he  wou l d  have  o the rwi se  rece i ved  du ri ng  the  no t i ce  pe ri od ,  had  h i s em p l oym ent no t  been  wrong fu l l y te rm i na ted .  T he  Court
fu rthe r sta ted ,  “A te rm  tha t  requ i res act i ve  em p l oym ent when  the  bonus i s pa i d ,  wi thou t  m ore ,  i s no t  su ff i ci en t  to  depri ve  an  em p l oyee  te rm i na ted
wi thou t  reasonab l e  no t i ce  o f  a  cl a i m  fo r com pensa t i on  fo r the  bonus he  o r she  wou l d  have  rece i ved  du ri ng  the  no t i ce  pe ri od ,  as pa rt  o f  h i s o r he r
wrong fu l  d i sm i ssa l  dam ages.”

Fo r a l l  o f  these  reasons,  the  Court  o f  Appea l  awarded  M r.  Paque t te  a  bonus paym ent fo r 2014  and  com pensa t i on  fo r the  l ost  opportun i ty to  ea rn  a
bonus i n  2015 .

I t  i s cl ea r f rom  the  Court  o f  Appea l ’s deci si on  tha t  si m p l y i nd i ca t i ng  an  em p l oyee  m ust  be  act i ve l y em p l oyed  a t  the  t i m e  o f  bonus payou t  i n  o rde r to  be
e l i g i b l e  fo r a  bonus i s no t  su ff i ci en t  to  d i sp l ace  an  em p l oyee ’s ri gh t  to  be  kep t  who l e  du ri ng  the  app l i cab l e  no t i ce  pe ri od .

In  l i gh t  o f  the  Court  o f  Appea l ’s deci si on ,  em p l oye rs wi l l  wan t  to  revi ew the i r bonus po l i ci es to  ensure  the  l anguage  goes beyond  m ere l y sta t i ng  tha t
act i ve  em p l oym ent i s requ i red  to  be  e l i g i b l e  fo r bonus paym ents.  Speci f i ca l l y,  em p l oye rs wi l l  wan t  to  ensure  the i r po l i cy l anguage  su ff i ci en t l y rem oves
or l i m i ts an  em p l oyee ’s com m on l aw ri gh t  to  bonus com pensa t i on  du ri ng  any no t i ce  pe ri od ,  pa rt i cu l a rl y where  the  em p l oye r’s bonus p rog ram  m akes up
an  i n teg ra l  pa rt  o f  i ts em p l oyees’ com pensa t i on  package .
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