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The Impact Of CETA On The Coasting Trade Regime In Canada: Brief Analysis Of Bill
C-30

On October 31 ,  2016 ,  one  day a f te r the  Comprehensi ve  Economi c and  Trade  Agreement ("CETA" ) wi th  Europe  was si gned ,  the  Canad i an  governm ent
i n t roduced  B i l l  C-30  fo r f i rst  read i ng  i n  the  House  o f  Com m ons i n  Parl i am en t.  T he  B i l l ,  wh i ch  i s i n tended  to  i m p l em ent CETA i n to  Canad i an  l eg i sl a t i on
and  to  en te r i n to  fo rce  by the  end  o f  Apri l  2017 ,  p roposes si gn i f i can t  changes to  the  Coast i ng  Trade  Act,  S .C.  1992 ,  c.  31  ("Act" ).  T h i s a rt i cl e  p rovi des
an  ove rvi ew o f  the  m ost  i m portan t  changes B i l l  C-30  wi l l  b ri ng  to  the  Canad i an  coast i ng  t rade  reg i m e .1

The Canadian coast ing trade regime

T he  Coast i ng  Trade  Act se rves as the  Canad i an  equ i va l en t  o f  the  so -ca l l ed  Jones Act2  i n  the  Un i ted  Sta tes.  In  b ri e f ,  the  Act  p ro tects Canad i an  sh i p
owners f rom  un fa i r com pet i t i on  f rom  coun tri es tha t  have  l ower wages o r l ower standards o f  sa fe ty,  by fo rci ng  such  fo re i gn  sh i p  owners (and  Canad i an
sh i p  owners o f  non-Canad i an  f l agged  vesse l s (“fo re i gn  vesse l s”)) to  ob ta i n  a  coast i ng  t rade  l i cense  be fo re  be i ng  a l l owed  to  use  fo re i gn  vesse l s i n
Canad i an  wa te rs.

Fo re i gn  o r non-du ty pa i d  vesse l s a re  p roh i b i ted  f rom  engag i ng  i n  any fo rm  o f  coast i ng  t rade  act i vi t i es i n  Canad i an  wa te rs,  o r be tween  Canad i an  po rts,
e i the r d i rect l y o r by way o f  a  po rt  ou tsi de  o f  Canada ,  un l ess they ob ta i n  a  so -ca l l ed  coast i ng  t rade  l i cense  p ri o r to  sta rt i ng  the  opera t i ons.  Ob ta i n i ng  a
l i cense  under the  Act  i s on l y possi b l e  a f te r the  Canada  T ransporta t i on  Agency estab l i shes tha t  no  Canad i an -f l agged  o r du ty pa i d  vesse l  i s su i tab l e  and
ava i l ab l e  to  pe rfo rm  the  opera t i ons.

T he  de f i n i t i on  o f  " coast i ng  t rade"  i s con ta i ned  i n  sect i on  2  o f  the  Act  and  i ncl udes any type  o f  t ransporta t i on  by vesse l  o f  goods,  passengers,  and  "any
o the r mari ne  act i vi ty o f  a  commerci a l  na tu re  i n  Canad i an  w a te rs" .3

Proposed changes under CETA / Bill C-30

CETA i s m ean t to  l eve l  the  p l ayi ng  f i e l d  and  b reak down t rade  ba rri e rs be tween  the  European  Un i on  and  Canada .  Wh i l e  the  ove ra l l  st ructu re  o f
the  Coast i ng  Trade  Act i s m a i n ta i ned ,  B i l l  C-30  p roposes a  l ong  l i st  o f  changes tha t  wi l l  have  the  e ffect  o f  g i vi ng  European  com pan i es access to  the
Canad i an  coast i ng  t rade .

B i l l  C-30  g ran ts m arke t  access to  bo th  "EU and  Canad i an  en t i t i es" ,  i ncl ud i ng  th i rd  coun try en t i t i es tha t  a re  owned  o r con tro l l ed  by e i the r EU o r
Canad i an  na t i ona l s.  An  "en t i ty"  under the  Act  i s de f i ned  i n  the  sam e m anner as an  "en te rp ri se "  under CETA and  i ncl udes co rpo ra t i ons,  t rusts,
pa rtne rsh i ps,  j o i n t  ven tu res and  "o the r associ a t i ons" .  Under the  p roposed  l eg i sl a t i on ,  such  en t i t i es wi l l  hence  be  ab l e  to  opera te  fo re i gn  vesse l s i n
Canad i an  wa te rs fo r any coast i ng  t rade  act i vi ty wh i ch  does no t  requ i re  a  coast i ng  t rade  l i cense .  An  i m portan t  no te  i s tha t  the  d ra f t  l eg i sl a t i on  exp l i ci t l y
excl udes en t i t i es i nco rpo ra ted  under the  l aws o f  the  Un i ted  Sta tes.

Wh i l e  the  de f i n i t i on  o f  " coast i ng  t rade"  i s no t  a l te red  as such ,  B i l l  C-30  does exem pt a  num ber o f  speci f i c m ari ne  act i vi t i es f rom  the  l i censi ng  schem e,
nam e l y (1 ) the  " reposi t i on i ng  o f  em pty con ta i ne rs" ,  (2 ) "d redg i ng  act i vi t i es"  and  (3 ) " feeder se rvi ces" .  T hese  act i vi t i es a re  hence fo rth  open  to  "EU and
Canad i an  en t i t i es" :

(1 ) Reposi t i on i ng  em pty con ta i ne rs

Under B i l l  C-30 ,  the  l i censi ng  requ i rem en ts o f  the  Act  do  no  l onger app l y to  the  ca rri age  o f  em pty con ta i ne rs o r anci l l a ry equ i pm en t tha t  i s a ff i xed  to
the  con ta i ne rs,  as l ong  as the  ca rri age  i s done  wi thou t  consi de ra t i on .

T h i s l ast  po i n t  i s especi a l l y i m portan t  g i ven  tha t ,  su rp ri si ng l y,  the  text  o f  B i l l  C-30  devi a tes f rom  the  text  o f  CETA. CETA p rovi des fo r un restri cted
m arke t  access fo r the  reposi t i on i ng  o f  em pty con ta i ne rs on  a  "non-revenue  basi s" .  T he  p roposed  text  o f  B i l l  C-30 ,  "wi thou t  consi de ra t i on " ,  i s a rguab l y
m ore  restri ct i ve  than  wha t  was ag reed  under CETA, i n  tha t  i n -ki nd  paym ents wou l d  a l so  be  covered  by the  p roposed  word i ng .  T ransport  Canada  i s
cu rren t l y deve l op i ng  an  en fo rcem ent reg i m e  to  ensure  tha t  con ta i ne rs be i ng  ca rri ed  under th i s excep t i on  a re  i ndeed  em pty.

(2 ) Dredg i ng  act i vi t i es

Pri va te  d redg i ng  act i vi t i es no  l onger requ i re  a  coast i ng  t rade  l i cense  fo r fo re i gn  vesse l s o f  any reg i st ry,  as l ong  as (a ) the  vesse l  i s opera ted  by an  EU o r
Canad i an  en t i ty,  o r a  th i rd  coun try en t i ty under EU o r Canad i an  con tro l ,  and  (b ) the  d redg i ng  act i vi t i es a re  no t  pu rsuan t  to  an  ag reem ent e i the r wi th  the
Governm ent o f  Canada  o r a  Canad i an  governm ent agency l i sted  i n  annex 19 -1  o f  CETA.

As a  resu l t ,  the  p roposed  am endm ents to  the  Act  st i l l  requ i re  fo re i gn  vesse l s to  ob ta i n  a  coast i ng  t rade  l i cense  fo r governm ent-i ssued  con tracts.
However,  fo r con tracts ove r a  de f i ned  th resho l d  va l ue4 ,  l i censes wou l d  be  m uch  easi e r to  ob ta i n  under the  newl y p roposed  schem e, as the  Canada
T ransporta t i on  Agency m ust  no  l onger estab l i sh  tha t  no  Canad i an  vesse l  i s su i tab l e  and  ava i l ab l e  to  pe rfo rm  the  opera t i ons.

(3 ) Feeder se rvi ces

Vesse l s reg i ste red  under a  na t i ona l  reg i st ry o f  an  EU m em ber sta te  wi l l  be  a l l owed  to  p rovi de  feeder se rvi ces,  bo th  on  con t i nuous and  si ng l e  t ri p  bases,
be tween  the  Ports o f  M on tréa l  and  Ha l i fax,  as l ong  as the  ca rri age  const i tu tes e i the r one  l eg  o f  the  i m porta t i on  o f  i nbound  goods i n to  Canada  o r one
l eg  o f  the  exporta t i on  o f  ou tbound  goods f rom  Canada .  In  con trast ,  vesse l s reg i ste red  under a  secondary o r i n te rna t i ona l  reg i st ry o f  an  EU m em ber sta te
can  on l y pe rfo rm  si ng l e  t ri p  feeder se rvi ces.  Once  the  si ng l e  t ri p  i s ove r,  such  vesse l s m ust  ob ta i n  a  coast i ng  t rade  l i cense  fo r any subsequen t  act i vi ty i n
Canad i an  wa te rs.

Fi na l l y,  the  p roposed  l eg i sl a t i on  a l so  p rovi des a  de f i n i t i on  o f  the  no t i on  o f  th i rd  coun try en t i t i es under EU o r Canad i an  "con tro l " .  Con tro l  m eans:  (1 )
ho l d i ng  the  securi t i es o f  a  co rpo ra te  en t i ty tha t  accoun t  fo r a t  l east  50% o f  the  vo tes to  e l ect  the  en t i ty's d i recto rs;  o r (2 ) ho l d i ng  an  i n te rest  i n  a  non-
co rpo ra te  en t i ty (i .e . ,  a  t rust ,  pa rtne rsh i p ,  j o i n t  ven tu re  o r o the r associ a t i on ) tha t  i s en t i t l ed  to  a t  l east  50% o f  the  en t i ty's p ro f i ts o r o f  i ts asse ts on
d i sso l u t i on .  I t  shou l d  be  no ted  tha t  the  share  m ust  be  he l d  d i rect l y o r i nd i rect l y by EU o r Canad i an  ci t i zens — i .e . ,  i nd i vi dua l s.  T he  m a j o ri ty sha re  m ust
no t  be  he l d  th rough  a  subsi d i a ry.  T h i s cond i t i on  restri cts the  com p l exi ty o f  the  st ructu ra l  and  o rgan i za t i ona l  op t i ons ava i l ab l e  to  the  sh i pp i ng  i ndustry
when  se t t i ng  up  the i r co rpo ra te  st ructu res when  p repari ng  fo r o ffe ri ng  coast i ng  t rade  se rvi ces i n  Canada .



Conclusions

Bi l l  C-30  i m p l em ents the  nego t i a ted  ag reem ent under CETA be tween  Canada  and  the  European  Un i on .  Wh i l e  substan t i ve  changes m ay st i l l  be  m ade  to
the  text  by Parl i am en t,  i t  i s cl ea r tha t  CETA wi l l  have  a  p ro found  i m pact  on  the  Canad i an  coast i ng  t rade  reg i m e .

However,  B i l l  C-30  canno t  ye t  p rovi de  an  answer to  a l l  ou tstand i ng  quest i ons.  Fo r one ,  i t  rem a i ns uncerta i n  wha t  the  i m pact  o f  these  changes wi l l  be  on
the  m arke t  posi t i on  o f  Canad i an  sh i p  owners usi ng  Canad i an -f l agged  vesse l s.  A t  f i rst  si gh t ,  the  p roposed  changes appear to  be  to  the i r de tri m en t .  I t  i s
a l so  no t  ye t  cl ea r how T ransport  Canada  i n tends to  m on i to r com p l i ance  wi th  the  speci f i c p rovi si ons o f  the  am ended  Coast i ng  Trade  Act.  E l abora t i ng  a
com p l i ance  and  en fo rcem ent schem e i s a  work i n  p rog ress — wh i ch  wi l l  undoub ted l y be  com p l i ca ted  shou l d  Parl i am en t deci de  to  substan t i a l l y a l te r
B i l l  C-30 .

What i s cl ea r i s tha t  the  exi st i ng  l ega l  schem e wi l l  be  a l te red  si gn i f i can t l y — and  tha t  Canad i an  coast i ng  t rade  wi l l  becom e part  o f  a  l a rge r,  a  m ore
l i be ra l i zed  m arke t .

1  Assum i ng  B i l l  C-30  i s adop ted  i n  i ts cu rren t  fo rm  by Parl i am en t.

2  Merchan t  Mari ne  Act o f  1920 ,  P.L .  66 -261 .

3  Coast i ng  Trade  Act,  S .C.  1992 ,  c.  31 ,  sect i on  2 (1 )(4 )(f ).

4  In  the  cu rren t  ve rsi on  o f  B i l l  C-30  the  th resho l d  i s f i ve  m i l l i on  speci a l  d rawi ng  ri gh ts i ssued  by the  IM F, wh i ch  i s approxi m a te l y $9 .2  m i l l i on  CAD a t
the  t i m e  o f  wri t i ng .
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