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ARTICLE

Ontario Court of Appeal Releases Decision Confirming Common Law Definition of
Death but Leaves Door Open to Future Challenge

T he  Court  o f  Appea l  fo r On ta ri o  re l eased  i ts h i gh l y an t i ci pa ted  deci si on  i n  McKi t ty v Hayan i.  T he  pa t i en t ’s fam i l y b rough t  a  f reedom  o f  re l i g i on
cha l l enge  to  the  m ed i ca l  and  com m on l aw de f i n i t i on  o f  dea th  –  i .e . ,  tha t  neuro l og i ca l  dea th  const i tu tes dea th .  Speci f i ca l l y,  the  cl a i m  was tha t  the
adop t i on  o f  neuro l og i ca l  cri te ri a  to  estab l i sh  dea th  to  those  pe rsons who  ho l d  a  re l i g i ous be l i e f  tha t  l i fe  on l y ends when  the  heart  stops bea t i ng ,
vi o l a tes such  pe rsons’ f reedom  o f  re l i g i on .  T he  pa t i en t ’s fam i l y had  asked  tha t  the  pa t i en t  con t i nue  to  be  accom m odated  th rough  a rt i f i ci a l  m eans un t i l
she  su ffe red  ca rd i ac a rrest .

T he  Court  o f  Appea l  accep ted  the  com m on l aw de f i n i t i on  o f  dea th ,  as i n fo rm ed  by m ed i ca l  cri te ri a .

However,  the  Court  l e f t  i t  open  tha t  th i s com m on l aw de f i n i t i on  m ay be  cha l l enged  i n  the  fu tu re  on  the  basi s o f  f reedom  o f  re l i g i on .  T he  Court  was no t
sa t i sf i ed  tha t  i t  had  a  su ff i ci en t l y robust  reco rd  abou t  the  pa t i en t ’s re l i g i ous be l i e fs to  m ake  a  de te rm i na t i on  as to  whe the r he r f reedom  o f  re l i g i on  was
i n fri nged  i n  th i s case .  Fu rthe rm ore ,  the  Court  cau t i oned  tha t  th i s Charte r cha l l enge  was b rough t  aga i nst  a  p ri va te  pa rty — a  physi ci an  — and  tha t  i t
wou l d  have  been  p re fe rab l e  fo r the  At to rney Genera l  o f  On ta ri o  to  respond  to  the  app l i ca t i on .

As such ,  whe the r the  com m on l aw shou l d  be  cra f ted  to  p rovi de  accom m odat i on  fo r pe rsons whose  re l i g i ous convi ct i ons canno t  accep t  neuro l og i ca l
cri te ri a  fo r dea th ,  m ust ,  un fo rtuna te l y,  be  l e f t  fo r ano the r case .  A t  the  ve ry l east ,  the  Court  cra f ted  a  l ega l  f ram ework fo r how th i s i ssue  shou l d  be
addressed  i n  the  fu tu re .

In  the  m ean t i m e , physi ci ans and  hosp i ta l s a re  advi sed  to  con t i nue  wi th  the  sta tus quo  i n  te rm s o f  decl a ra t i ons o f  neuro l og i ca l  dea th .  A t  th i s po i n t  i n
t i m e ,  the re  i s no  l ega l  ob l i ga t i on  on  a  m ed i ca l  team  i n  On ta ri o  to  m a i n ta i n  physi o l og i ca l  support  o f  a  b ra i n  dead  pa t i en t  a t  the  i nsi stence  o f  the
pa t i en t ’s fam i l y.  Usua l  p ract i ces i n  th i s regard  can  con t i nue ,  wh i ch  usua l l y do  i ncl ude  an  em pathe t i c g race  pe ri od  o f  one  o r two  days be fo re  the
m ach i nes a re  tu rned  o ff .  I t  rem a i ns,  possi b l e ,  however,  tha t  we  m i gh t  ye t  see  a  fu rthe r cha l l enge  to  the  l aw i n  the  near fu tu re .  Lega l  consu l ta t i on  i s
the re fo re  recom m ended  where  the re  a re  i n t ractab l e  d i spu tes wh i ch  a ri se  i n  si m i l a r ci rcum stances.
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