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ARTICLE

Wrinkles in Judicial Class Actions Management Recent Decisions from the Federal
Court of Appeal

In  reasons re l eased  November 9 ,  2018  and  December 13 ,  2018 ,  the  Federa l  Court  o f  Appea l  and  Court  o f  Appea l  fo r On ta ri o  have  o f fe red  fu rthe r
gu i dance  on  the  l i mi ts fo r cl ass members and  supervi si ng  jud i ci a ry to  i n te rfe re  w i th  the  approva l  and  management o f  cl ass act i ons.

Frame v Ri dd l e–  Cl ass M em bers Seek Leave  to  Exerci se  the  Ri gh t  o f  Appea l  i n  Federa l  Court

In  Frame v Ri dd l e,  the  Federa l  Court  o f  Appea l  consi de red  a  m ot i on  by va ri ous cl ass m em bers who  sough t  to  appea l  the  approva l  o f  cl ass counse l  fees
i n  the  am oun t o f  $37 .5M . As de ta i l ed  i n  ou r p ri o r a rt i cl e ,  the  approva l  o f  a  se t t l em en t fo r the  "S i xt i es Scoop"  was th rown  i n to  quest i on  a f te r the
deci si on  o f  the  On ta ri o  Superi o r Court  i n  a  pa ra l l e l  act i on  ru l ed  tha t  counse l  fees were  no t  "anywhere  cl ose  to  reasonab l e " .  Just i ce  Be l obaba  o f  the
Onta ri o  Superi o r Court  suggested  he  wou l d  on l y have  approved  a  fee  o f  $12 .5M  fo r cl ass counse l  be fo re  the  Federa l  Court .

A f te r Just i ce  Be l obaba 's deci si on ,  a l l  counse l  ag reed  tha t  each  court  wou l d  on l y approve  the  fees o f  the  counse l  be fo re  i t .  In  an  Order g ran ted  August
2 ,  2018 ,  the  Federa l  Court  approved  fees payab l e  to  cl ass counse l  be fo re  i t  i n  the  fu l l  am oun t o f  $37 .5M  (ra the r than  the  $12 .5M  suggested ).  Of
si gn i f i cance ,  the  de fendan t  had  p revi ousl y advi sed  tha t  any d i ffe rence  be tween  the  am oun t a l l oca ted  fo r fees and  the  am oun t awarded  wou l d  fund  a
"S i xt i es Scoop  Founda t i on " .

Certa i n  cl ass m em bers then  a t tem pted  to  appea l  the  Order approvi ng  fees i n  wha t  appears to  be  the  f i rst  m o t i on  fo r l eave  to  exe rci se  the  ri gh t  o f
appea l  under Ru l e  334 .31 (2 ) o f  the  Federa l  Courts Ru l es.  T he  Federa l  Court  o f  Appea l  he l d  tha t  the  p ri nci p l es ou t l i ned  by the  Court  o f  Appea l  fo r
On ta ri o  i n  Dabbs v Sun  L i fe  Assurance  Co  o f  Canada and  Laboure rs'  Pensi on  Fund  o f  Cen tra l  and  Easte rn  Canada  v.  S i no -Forest  Corpora t i on were  o f
assi stance  i n  de te rm i n i ng  how the  ru l e  shou l d  be  exe rci sed ,  and  he l d  tha t  " to  ob ta i n  l eave  to  exe rci se  the  appea l  ri gh t  o f  a  rep resen ta t i ve  p l a i n t i f f ,  a
cl ass m em ber m ust  show tha t  he  o r she  wi l l  fa i rl y and  adequa te l y rep resen t  the  cl ass on  an  appea l  and  tha t  the  appea l  i s i tse l f  i n  the  best  i n te rest  o f
the  cl ass" .

Fu rthe r,  the  Court  o f  Appea l  no ted  tha t  i n  ci rcum stances where  app l i can ts seek to  step  i n to  the  shoes o f  rep resen ta t i ve  p l a i n t i f fs,  a  Court  shou l d  expect
evi dence  to  be  subm i t ted  wh i ch  speaks to ,  am ong  o the r th i ngs:

1.  the  app l i can ts'  i n te rest ;

2.  the i r understand i ng  o f  the  posi t i on  they seek to  advance ;

3.  the i r ro l e  i n  the  p roceed i ng  and ;

4.  the i r com petence  to  i nstruct  counse l .

T he  Court  was concerned  tha t ,  absen t  th i s evi dence ,  app l i can ts m ay be  no th i ng  bu t  an  "em pty vesse l "  con tro l l ed  by a  l awyer.  As the  app l i can ts i n  th i s
case  d i d  no t  f i l e  any a ff i davi ts i n  the i r own  nam e, bu t  had  on l y subm i t ted  the  a ff i davi t  o f  a  l ega l  assi stan t  wi th  f i ve  docum enta ry exh i b i ts,  the  Court
de te rm i ned  tha t  the  evi dence  was " i nadequa te  i n  the  extrem e"  and  d i sm i ssed  the  m ot i on .

Fon ta i ne  v Canada–  L i m i ts on  Jud i ci a ry Charged  wi th  Supervi si on  o f  Cl ass Act i ons

In  Fon ta i ne  v Canada  (At to rney Genera l ),  the  Court  o f  Appea l  fo r On ta ri o  consi de red  the  l i m i ts on  j ud i ci a ry cha rged  wi th  supervi si ng  the  adm i n i st ra t i on
o f  cl ass act i ons.  In  Fon ta i ne ,  a  j udge  had  been  tasked  wi th  supervi si ng  the  adm i n i st ra t i on  o f  a  se t t l em en t wh i ch  reso l ved  a  se ri es o f  cl ass act i ons across
Canada  re l a t i ng  to  resi den t i a l  schoo l s.  A se ri es o f  o rde rs by the  p rovi nci a l  cou rts heari ng  the  pa ra l l e l  cases estab l i shed  a  p rocess tha t  pe rm i t ted  a
"pa rty,  counse l  o r o the r en t i ty wi th  stand i ng"  to  f i l e  wi th  the  supervi si ng  courts a  Request  fo r Di rect i on  re l a t i ng  to  the  i m p l em enta t i on  o f  the  se t t l em en t.

In  th i s appea l ,  the  Court  o f  Appea l  consi de red  two  d i rect i ons m ade  by a  j udge  responsi b l e  fo r supervi si ng  the  adm i n i st ra t i on  o f  the  se t t l em en t fo r
Easte rn  Canada  (the  "Easte rn  Adm i n i st ra t i ve  Judge" ),  m ade  on  the  j udge 's own  m ot i on  and  wi thou t  no t i ce  to  any pa rty.

In  the  f i rst  d i rect i on ,  the  Easte rn  Adm i n i st ra t i ve  Judge  p roh i b i ted  the  Ch i e f  Ad j ud i ca to r fo r cl a i m s assessm ent f rom  part i ci pa t i ng  i n  ce rta i n  ongo i ng
appea l s be fo re  the  Suprem e Court  o f  Canada  and  the  Bri t i sh  Co l um b i a  Court  o f  Appea l .  Wi thou t  any evi dence ,  the  Easte rn  Adm i n i st ra t i ve  Judge  found
the  Ch i e f  Ad j ud i ca to r had  been  " i nsubord i na te "  and  acted  " i n  de f i ance"  o f  supervi si ng  courts and  d i rected  tha t  the  Ch i e f  Ad j ud i ca to r wi thd raw f rom  the
appea l s and  rem ove  the i r facta  f rom  the  appe l l a te  courts.  T he  Ch i e f  Ad j ud i ca to r p roceeded  to  appea l  the  d i rect i on .

Be fo re  the  appea l  o f  the  f i rst  d i rect i on  cou l d  be  heard ,  the  Easte rn  Adm i n i st ra t i ve  Judge  i ssued  a  second  d i rect i on  wh i ch  pu rpo rted  to  resci nd  the  f i rst
d i rect i on  and  p rovi de  a  d i ffe ren t  m anner fo r the  Ch i e f  Ad j ud i ca to r's i ssues to  be  dea l t  wi th .  A fu rthe r no t i ce  o f  appea l  was f i l ed  fo r the  second  d i rect i on .

Ul t i m a te l y,  the  Court  o f  Appea l  de te rm i ned  tha t  when  a  j udge  i s tasked  wi th  a  supervi so ry ro l e  and  then  exe rci ses a  j ud i ci a ry funct i on ,  a  du ty o f
p rocedura l  fa i rness and  na tu ra l  j ust i ce  i s owed . T he  court  he l d  tha t  the  power to  supervi se  m ust  be  exe rci sed  i n  a  m anner tha t  con f i rm s to  the  p ri nci p l es
o f  na tu ra l  j ust i ce  and  respects the  ri gh t  to  p rocedura l  fa i rness.

T he  Court  o f  Appea l  fu rthe r he l d  tha t  the  Ch i e f  Ad j ud i ca to r's ri gh ts to  p rocedura l  fa i rness were  no t  respected  as the re  was no  opportun i ty to  pa rt i ci pa te
i n  the  Easte rn  Adm i n i st ra t i ve  Judge 's fact-f i nd i ng  p rocess,  no  warn i ng  tha t  the  Ch i e f  Ad j ud i ca to r's act i ons were  be i ng  i m pugned ,  and  no  opportun i ty to
m ake  subm i ssi ons.  T he  Court  o f  Appea l  was fu rthe r concerned  tha t  the  second  d i rect i on  pu rpo rted  to  a ffect  the  f i rst  d i rect i on  under appea l ,  and  he l d
tha t  the  second  d i rect i on  o ffended  the  p ri nci p l e  o ffunctus o f f i ci o(tha t  a  l ower cou rt ,  havi ng  rendered  a  deci si on ,  m ay no t  i n te rfe re  wi th  the  j u ri sd i ct i on
o f  an  appe l l a te  court  revi ewi ng  tha t  p revi ous deci si on ).

T he  Court  o f  Appea l  o rde red  tha t  bo th  o f  the  Easte rn  Adm i n i st ra t i ve  Judge 's d i rect i ons be  se t  asi de ,  and  o ffe red  the  opportun i ty fo r any o f  the  pa rt i es
to  b ri ng  a  Request  fo r Di rect i on  on  any o f  the  i ssues consi de red  by the  d i rect i ons.  T he  Court  fu rthe r o rde red  tha t  the  Easte rn  Adm i n i st ra t i ve  Judge  be
proh i b i ted  f rom  engag i ng  i n  any such  Request  fo r Di rect i on .
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