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ARTICLE

BLG Successfully Defends Damages Award in Chronic Pain Case at Alberta Court of
Appeal

In  a  deci si on  re l eased  on  Novem ber 29 ,  2018  (reported  as Petz v.  Duguay,  2018  ABCA 402),  a  m a j o ri ty o f  the  A l be rta  Court  o f  Appea l  uphe l d  the  T ri a l
Judge ’s f i nd i ng  tha t  the  P l a i n t i f f ’s i n j u ri es,  caused  by the  m oto r veh i cl e  acci den t  a t  i ssue ,  had  reso l ved  wi th i n  fou r yea rs o f  the  acci den t .

BLG successfu l l y rep resen ted  the  De fendan t  a t  t ri a l  and  on  appea l .  T he  key i ssues were  causa t i on ,  and  as a  co ro l l a ry to  tha t ,  the  P l a i n t i f f ’s pe rsona l
cred i b i l i ty.  T he  T ri a l  Judge  was tasked  wi th  de te rm i n i ng  whe the r the  P l a i n t i f f ’s se l f -reported ,  ongo i ng  ch ron i c pa i n  syndrom e o r som at i c sym ptom
d i so rde r was actua l l y caused  by the  acci den t .

A t  t ri a l ,  the  P l a i n t i f f  pu t  fo rward  m u l t i p l e  experts who  op i ned  tha t  she  su ffe red  f rom  a  com b i na t i on  o f  ch ron i c pa i n  syndrom e and  som at i c sym ptom
d i so rde r,  wh i ch  was ongo i ng  a t  the  t i m e  o f  t ri a l  and  caused  by the  acci den t .  As a  resu l t  o f  he r ongo i ng  sym ptom s, the  P l a i n t i f f  cl a i m ed  dam ages i n
excess o f  $1  m i l l i on .  However,  the  T ri a l  Judge  p re fe rred  the  evi dence  pu t  fo rward  by the  De fendan t ,  f i nd i ng  tha t  the  acci den t  i n  quest i on  had  no t
caused  the  P l a i n t i f f ’s ongo i ng  i n j u ri es.  

T he  T ri a l  Judge  found  the  P l a i n t i f f  no t  to  be  a  cred i b l e  wi tness.  As a  resu l t ,  the  T ri a l  Judge  accep ted  the  unavo i dab l e  fact  tha t  the  op i n i ons o f  the
Pl a i n t i f f ’s m ed i ca l  experts depended  l a rge l y on  the  accu racy o r i naccuracy o f  the  P l a i n t i f f ’s own  se l f -report i ng .  T he  P l a i n t i f f ’s pe rsona l  cred i b i l i ty,  o r
l ack the reo f ,  the re fo re  underm i ned  the  re l i ab i l i ty o f  those  expert  op i n i ons.

T hree  years p ri o r to  the  t ri a l ,  BLG se rved  the  P l a i n t i f f  wi th  a  Fo rm a l  Offe r o f  Se t t l em en t,  wh i ch  the  De fendan t  bea t  a t  t ri a l .  As a  resu l t ,  the  dam ages
award  i n  favour o f  the  P l a i n t i f f  (a ff i rm ed  on  appea l ) was ou twe i ghed  by the  costs award  i n  favour o f  the  De fendan t ,  resu l t i ng  i n  a  ne t  sum  payab l e  to
the  De fendan t  (a l so  a ff i rm ed  on  appea l ).

T he  m a j o ri ty o f  the  Court  o f  Appea l  d i d  no t  f i nd  any e rro r i n  the  T ri a l  Judge ’s hand l i ng  o f  the  a l l ega t i ons o f  ch ron i c pa i n .  As the  m a j o ri ty sta ted ,  " [ t ]h i s
i s no t  a  case  abou t  the  l eg i t i m acy o f  a  psycho l og i ca l  cond i t i on  such  as ch ron i c pa i n  o r SSD" .  Instead ,  i t  was a  case  abou t  the  P l a i n t i f f ’s own
be l i evab i l i ty,  and  whe the r the  m oto r veh i cl e  acci den t  was the  cause  o f  any a l l eged  psycho l og i ca l  cond i t i on .

As a  resu l t  o f  the  h i gh  standard  o f  revi ew regard i ng  a  T ri a l  Judge ’s f i nd i ng  o f  fact  and  we i gh i ng  o f  expert  evi dence ,  the  m a j o ri ty o f  the  Court  o f  Appea l
de fe rred  to  the  concl usi ons d rawn  by the  T ri a l  Judge .  In  pa rt i cu l a r,  the  m a j o ri ty found  no  e rro r i n  the  T ri a l  Judge ’s deci si on  to  g i ve  l i t t l e  we i gh t  to  two
o f  the  P l a i n t i f f ’s key experts,  Dr.  Zabrodski  and  Dr.  Gi an tom aso .  Dr.  Zabrodski  fa i l ed  to  p roduce  the  test i ng  da ta  and  o the r m a te ri a l s wh i ch  fo rm ed  the
basi s fo r h i s op i n i on ,  wh i l e  Dr.  Gi an tom aso  was "ove rl y i nvested"  i n  the  P l a i n t i f f ’s case :  "Based  on  ou r read i ng  o f  Dr.  Gi an tom aso ’s evi dence ,  and
speci f i ca l l y o f  h i s cross-exam i na t i on ,  we  canno t  say i t  was un reasonab l e  o r un fa i r fo r the  t ri a l  j udge  to  suggest  tha t  Dr.  Gi an tom aso  seem ed overl y
i nvested  i n  the  appe l l an t ’s case ."

Ul t i m a te l y,  the  m a j o ri ty o f  the  Court  o f  Appea l  had  tha t  the  De fendan t  l ed  am p l e  evi dence  th rough  BLG’s case-i n -ch i e f  and  cross-exam i na t i on  to
support  each  o f  the  T ri a l  Judge ’s concl usi ons,  and  decl i ned  to  i n te rfe re  wi th  the  T ri a l  Judge ’s deci si on  on  the  m eri ts.

On  the  i ssue  o f  costs,  the  Court  o f  Appea l  found  tha t  the  P l a i n t i f f  was en t i t l ed  to  he r costs up  to  the  da te  o f  the  De fendan t ’s f i rst  fo rm a l  o ffe r,  based  on
the  j udgm ent am oun t,  wh i l e  the  De fendan t  was en t i t l ed  to  costs f rom  tha t  da te  fo rward ,  based  on  the  am oun t cl a i m ed  a t  t ri a l .

Fo r fu rthe r de ta i l  on  the  background  o f  the  case ,  the  t ri a l  deci si on  can  be  found  he re.
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