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ARTICLE

Law Commission of Ontario Report on Class Actions — Key Recommendations
On Ju l y 17 ,  2019 ,  nearl y two  years a f te r announcem ent o f  the  cl ass act i on  p ro j ect  i n  Sep tem ber 2017 ,  the  Law Com m i ssi on  o f  On ta ri o  (LCO) i ssued  i ts
Fi na l  Report  on  recom m ended  changes to  On ta ri o ’s cl ass act i on  l eg i sl a t i on  and  p ract i ce .  T he  LCO has m ade  a  to ta l  o f  47  recom m enda t i ons fo r re fo rm
tha t ,  i f  i m p l em ented  as p roposed ,  wou l d  see  som e si gn i f i can t  changes to  the  m anagem ent and  ad j ud i ca t i on  o f  cl ass act i ons i n  On ta ri o .  Two  them es
tha t  appear com m on to  m any o f  the  recom m enda t i ons a re  i m provi ng  the  speed  o f  a  p roposed  cl ass act i on  th rough  the  ce rt i f i ca t i on  stage ,  and  reduci ng
the  cost  o f  cl ass act i on  l i t i ga t i on .  T he  recom m enda t i ons i ncl ude  p roposed  re fo rm s tha t  wi l l  be  o f  i n te rest  to  p l a i n t i f fs and  de fendan ts.  T he  fo l l owi ng  i s
a  h i gh -l eve l  sum m ary o f  the  key recom m enda t i ons o f  pa rt i cu l a r concern  to  those  de fend i ng  a  cl ass act i on :

1.  M anag i ng  Cl ass Act i ons: T he  LCO i s p roposi ng :  (i ) tha t  the  i n i t i a l  case  m anagem ent con fe rence  be  he l d  wi th i n  60  days o f  se rvi ce  o f  the  act i on ;
and  (i i ) a  one  year dead l i ne  fo r se t t i ng  a  ce rt i f i ca t i on  m ot i on  schedu l e  and  de l i ve ry o f  a  ce rt i f i ca t i on  m ot i on  reco rd  by the  p l a i n t i f f  (un l ess
o the rwi se  o rde red ).  Fa i l u re  to  do  so  wou l d  resu l t  i n  the  adm i n i st ra t i ve  d i sm i ssa l  o f  the  act i on ,  wi th  no t i ce  to  the  pu ta t i ve  cl ass (a t  the  expense  o f
p l a i n t i f fs’ counse l ).  In  add i t i on ,  the  LCO i s p roposi ng  to  am end  the  p rovi si on  o f  the  Cl ass Proceed i ngs Act ,  1992 (the  Act) tha t  g ran ts wi de  powers
to  the  case  m anagem ent j udge  to  address the  conduct  o f  a  cl ass p roceed i ng ,  i n  o rde r to  a l l ow the  j udge  to  exe rci se  those  powers even  absen t  a
m ot i on  f rom  a  pa rty o r cl ass m em ber.  Accom panyi ng  these  recom m enda t i ons a re  the  p roposed  deve l opm ent o f  a  Pract i ce  Di rect i on  o r am endm ent
to  the  Ru l es app l i cab l e  to  a l l  ci vi l  l i t i ga t i on ,  toge the r wi th  educa t i on  and  t ra i n i ng  fo r j udges and  cl ass counse l .  We no te  tha t  the  LCO d i d  no t
address the  fo l l owi ng  i ssues:  the  l i m i ta t i on  pe ri od  wi th i n  wh i ch  to  b ri ng  a  cl a i m  fo r con tri bu t i on  o r i ndem n i ty f rom  po ten t i a l  th i rd  pa rt i es;  o r the
i ssue  o f  who  bears the  costs o f  p rovi d i ng  no t i ce  o f  ce rt i f i ca t i on  to  cl ass m em bers.

2.  M u l t i j u ri sd i ct i ona l  Cl ass Act i ons: T he  LCO i s recom m end i ng  am endm ents to  exp ressl y a l l ow On ta ri o  cou rts to  ce rt i fy m u l t i j u ri sd i ct i ona l  cl asses,
whe the r on  i ts own  i n i t i a t i ve  o r on  the  m ot i on  o f  any pa rty.   A t  the  sam e t i m e , the  LCO’s recom m enda t i ons i ncl ude  a  requ i rem en t fo r no t i ce  to
cl a i m an ts e l sewhere  i n  Canada  who  a re  advanci ng  si m i l a r com pet i ng  cl ass p roceed i ngs o f  the  p roposed  m u l t i j u ri sd i ct i ona l  cl ass act i on  and
d i rect i on  to  the  court  on  the  facto rs to  consi de r i n  deci d i ng  whe the r to  ce rt i fy a  m u l t i j u ri sd i ct i ona l  cl ass.  Fi na l l y,  the  LCO i s recom m end i ng  tha t
p rovi nci a l  and  te rri to ri a l  M i n i ste rs o f  Just i ce  deve l op  a  na t i ona l  p ro toco l  to  address m u l t i j u ri sd i ct i ona l  cl ass act i ons and  the  t ra i n i ng  o f  j udges on
the  m anagem ent o f  such  cases.

3.  Cert i f i ca t i on :  Wh i l e  som e stakeho l de rs p roposed  a  m ore  ri go rous test  fo r ce rt i f i ca t i on  i n  genera l ,  the  LCO’s focus was on  the  requ i rem en t,  i n  sect i on
5 (1 )(d ) o f  the  Act ,  tha t  a  cl ass act i on  be  the  “p re fe rab l e  p rocedure ” fo r the  reso l u t i on  o f  the  com m on i ssues.  Speci f i ca l l y,  the  LCO i s recom m end i ng
tha t  cou rts consi de r th i s aspect  o f  the  test  “m ore  ri go rousl y”.  Wh i l e  the  LCO i s no t  advoca t i ng  fo r a  l eg i sl a t i ve  am endm ent,  i t  recom m ends tha t
j udges g i ve  “consi de rab l e  we i gh t” to  a l te rna t i ve  rem ed i es i n  l i ne  wi th  the  ri si ng  i m portance  o f  p rocedura l  p roport i ona l i ty across Canada .  Wh i l e
courts i n  On ta ri o  have  a l so  t rad i t i ona l l y requ i red  the  ce rt i f i ca t i on  m ot i on  to  be  the  f i rst  even t  i n  the  p roceed i ng ,  the  LCO has recogn i zed  the
bene f i ts o f  screen i ng  ou t  unm eri to ri ous cl a i m s a t  an  ea rl y stage .  In  tha t  regard ,  the  LCO i s recom m end i ng  tha t  cou rts be  m ore  open  to  pe rm i t t i ng
p re -ce rt i f i ca t i on  m ot i ons (sum m ary j udgm ent o r m o t i ons to  st ri ke ) wh i ch  m ay d i spose  o f  an  act i on ,  o r na rrow i ssues to  be  de te rm i ned  o r the
evi dence  to  be  f i l ed  a t  the  ce rt i f i ca t i on  m ot i on .  T h i s wou l d  be  a  posi t i ve  deve l opm ent fo r de fendan ts.  T here  i s a l so  a  p roposa l  fo r the
deve l opm ent o f  a  Pract i ce  Di rect i on  to  be  fo l l owed  on  ce rt i f i ca t i on  m ot i ons.

4.  Se t t l em en t Approva l : T he  LCO’s recom m enda t i ons i ncl ude  am endm ents to  speci fy tha t  the  court  i s to  consi de r whe the r the  p roposed  se t t l em en t i s
“fa i r,  reasonab l e ,  and  i n  the  best  i n te rest  o f  the  cl ass”,  and  i ncreased  evi den t i a ry requ i rem en ts on  cl ass counse l  when  seeki ng  approva l  o f  a
se t t l em en t.  In  add i t i on ,  the  LCO i s p roposi ng  tha t  the  court  have  d i scre t i on  to  appo i n t  an  ami cus cu ri ae to  assi st  i n  i ts consi de ra t i on  o f  the
se t t l em en t (wi th  the  court  havi ng  d i scre t i on  to  address wha t  paym ent i s to  be  m ade  fo r such  assi stance  and  by whom ).  Once  a  se t t l em en t has been
approved ,  the  LCO i s p roposi ng  deve l opm ent o f  a  Pract i ce  Di rect i on  to  se t  ou t  best  p ract i ces fo r p roposed  se t t l em en t d i st ri bu t i ons,  i ncl ud i ng  the
evi dence  to  be  p l aced  be fo re  the  court  i n  re l a t i on  to  no t i ce  and  the  d i st ri bu t i on  p l an .  I t  a l so  p roposes tha t  the  Act  be  am ended  to  speci f i ca l l y
encourage  the  use  o f  p l a i n  l anguage  i n  no t i ces,  a ff i rm  the  au tho ri ty o f  the  court  to  appo i n t  a  cl a i m s adm i n i st ra to r,  m ake  speci f i c p rovi si on  to  a l l ow
fo r cy p res d i st ri bu t i ons,  and  requ i re  the  p repara t i on  and  cen tra l i zed  co l l ect i on  o f  reports de ta i l i ng  the  ou tcom e o f  the  i m p l em enta t i on  o f  a
se t t l em en t (ou tcom e report ) to  pe rm i t  the  ga the ri ng  o f  de ta i l ed  sta t i st i cs.  T he  ou tcom e report  wi l l  a l so  address the  i m pact  o f  the  cl ass act i on  on
one  o f  the  Act ’s co re  ob j ect i ves:  behavi ou r m od i f i ca t i on .

5.  Costs:  To  da te  On ta ri o  has fo l l owed  a  “l ose r pays” ru l e  fo r a l l  l i t i ga t i on ,  i ncl ud i ng  cl ass act i ons.  T he  LCO’s p roposa l  departs f rom  th i s h i sto ri ca l
p ract i ce  and  recom m ends tha t  On ta ri o  fo l l ow som e o the r p rovi nces i n  adop t i ng  a  “no  costs” ru l e  fo r ce rt i f i ca t i on  and  anci l l a ry m o t i ons.  T he
recom m enda t i on  wou l d  m a i n ta i n  the  “l ose r pays” ru l e  fo r a l l  o the r m o t i ons.  T he  LCO has a l so  recogn i zed  the  rea l i ty o f  th i rd  pa rty fund i ng  and  i s
p roposi ng  tha t  the  Act  be  am ended  to  pe rm i t  such  fund i ng  wi th  approva l  o f  the  court .  Fo r de fendan ts,  the  i m portan t  p roposa l  wou l d  be  to  pe rm i t
successfu l  de fendan ts to  recover costs d i rect l y f rom  the  funder.  T he  LCO a l so  recom m ends am end i ng  the  deem ed undertaki ng  ru l e  so  tha t  non-
pa rty funders wou l d  be  p roh i b i ted  f rom  usi ng  evi dence  ob ta i ned  th rough  the  d i scovery p rocess fo r pu rposes apart  f rom  the  l i t i ga t i on  i tse l f ,  i n  the
sam e way tha t  p l a i n t i f fs cu rren t l y a re .  Fo r the  Cl ass Proceed i ngs Fund ,  wh i ch  cu rren t l y funds on l y d i sbu rsem ents,  the  LCO wan ts to  l eve l  the
p l ayi ng  f i e l d  fo r i t  i n  com pari son  to  th i rd  pa rty funders by a l l owi ng  the  Fund  to  pa rt i a l l y fund  p l a i n t i f fs’ fees i n  approp ri a te  ci rcum stances

6.  Appea l s:  T here  has been  a  l ongstand i ng  deba te  abou t  the  asym m etri ca l  ce rt i f i ca t i on  appea l  ri gh ts o f  p l a i n t i f fs and  de fendan ts (p l a i n t i f fs cu rren t l y
have  an  appea l  as o f  ri gh t ,  whereas de fendan ts need  l eave) as we l l  as a  deba te  ove r the  requ i rem en t tha t  pa rt i es appea l  ce rt i f i ca t i on  o rde rs to  the
Di vi si ona l  Court ,  when  i n  eve ry o the r p rovi nce  appea l s a re  to  tha t  p rovi nce ’s Court  o f  Appea l .  T he  LCO has taken  th i s to  heart  and  i s p roposi ng
e l i m i na t i on  o f  ce rt i f i ca t i on  appea l s to  Di vi si ona l  Court  and  an  equa l  ri gh t  o f  appea l  f rom  a  ce rt i f i ca t i on  m ot i on  deci si on  d i rect l y to  the  Court  o f
Appea l .

T he  Fi na l  Report  i s open fo r fu rthe r com m ent to  the  LCO. No  speci f i c da te  has been  se t  as a  dead l i ne  fo r rece i p t  o f  com m ents.  How Onta ri o ’s
governm ent wi l l  add ress the  LCO’s recom m enda t i ons and  the  t i m i ng  o f  any resu l t i ng  changes to  the  Act  rem a i n  to  be  seen .

By:  Gl enn  Zaka i b,  M arkus Krem er,  Ian  C.  M a tthews,  Davi d  E l m an

Servi ces:  Cl ass Act i ons,  Appe l l a te  Advocacy
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