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ARTICLE

Canada Becomes a State Party to the Arms Trade Treaty
Canada  wi l l  becom e a  Sta te  Party to  the  Arm s T rade  T rea ty (AT T ) on  Sep tem ber 17 ,  2019 .  T he  l eg i sl a t i ve  and  regu l a to ry changes g i vi ng  e ffect  to
Canada ’s ascensi on  to  the  AT T  cam e i n to  fo rce  on  Sep tem ber 1 ,  2019 .  Changes i ncl ude  am end i ng  the  Export  and  Import  Pe rmi ts Act (E IPA),  new
regu l a t i ons re l a ted  to  a rm s b roke ri ng ,  and  the  crea t i on  o f  a  new g roup  on  Canada ’s Export  Con tro l  L i st  (ECL),  Group  9  –  Arm s T rade  T rea ty.

T he  AT T ’s ob j ect i ve  i s to  estab l i sh  com m on a rm s t rade  standards am ong  i ts si gna to ri es i n  o rde r to  p rom ote  peace ,  securi ty,  and  stab i l i ty and  reduce
hum an su ffe ri ng .  T he  t rea ty app l i es to  conven t i ona l  a rm s,  i ncl ud i ng  sm a l l  a rm s,  a rt i l l e ry,  tanks and  a rm oured  pe rsonne l  ca rri e rs,  com bat a i rcra f t  and
warsh i ps,  as we l l  as m un i t i ons,  pa rts and  com ponen ts.  T he  t rea ty a l so  requ i res sta te  pa rt i es to  regu l a te  a rm s b roke ri ng  (i .e . ,  a rrang i ng  o r nego t i a t i ng
the  m ovem ent o f  cove red  goods and  techno l ogy be tween  fo re i gn  coun tri es).  As a  resu l t ,  Canada  wi l l  assum e j u ri sd i ct i on  o f  a l l  b roke ri ng  act i vi t i es i n
Canada  and  extra te rri to ri a l l y wi th  respect  to  b roke ri ng  act i vi t i es anywhere  i n  the  worl d  by Canad i an  ci t i zens,  pe rm anen t resi den ts o r o rgan i za t i ons
estab l i shed  under Canad i an  l aw.

AT T  sta te  pa rt i es canno t  a l l ow t ransfe rs o f  cove red  goods and  techno l ogy fo r use  i n  the  com m i ssi on  o f  genoci de ,  cri m es aga i nst  hum an i ty,  o r war
cri m es,  and  m ust  assess a l l  o the r exports o f  cove red  goods aga i nst  p rescri bed  cri te ri a  p ri o r to  au tho ri zi ng  such  exports.

New assessment criteria for export permits

Changes to  the  EIPA requ i re  the  M i n i ste r to  assess a l l  p roposed  export  o r b roke ri ng  pe rm i ts fo r “a rm s,  am m un i t i on ,  i m p l em ents o r m un i t i ons o f  war”
aga i nst  cri te ri a  re l a ted  to  i n te rna t i ona l  peace  and  securi ty and  hum an ri gh ts.  T hese  am endm ents were  i n t roduced  th rough  B i l l  C-47 ,  wh i ch  rece i ved
roya l  assen t  on  Decem ber 13 ,  2018 .

T he  new cri te ri a  requ i re  the  M i n i ste r to  assess i f  the  good  o r techno l ogy:

Wou l d  con tri bu te  to  o r underm i ne  peace  and  securi ty,  o r

Cou l d  be  used  to  com m i t  o r faci l i ta te :

A se ri ous vi o l a t i on  o f  i n te rna t i ona l  hum an i ta ri an  o r hum an ri gh ts l aw,

An  o ffence  under conven t i ons o r p ro toco l s on  te rro ri sm  o r o rgan i zed  cri m e  to  wh i ch  Canada  i s a  pa rty,  o r

Seri ous acts o f  gender-based  vi o l ence  o r se ri ous acts o f  vi o l ence  aga i nst  wom en and  ch i l d ren .

T he  M i n i ste r canno t  i ssue  an  export  o r b roke ri ng  pe rm i t  i f  the re  i s a  “substan t i a l  ri sk” tha t  export i ng  o r b roke ri ng  the  goods o r techno l ogy wou l d  resu l t  i n
any o f  the  nega t i ve  consequences l i sted  above .  A governm ent backgrounder on  Canada ’s ascensi on  to  the  AT T  descri bes substan t i a l  ri sk as “a
connect i on ,  based  on  com pe l l i ng  evi dence ,  be tween  the  nega t i ve  consequences and  the  speci f i c goods o r techno l ogy p roposed  fo r export  o r b roke ri ng ”.

Exports to the United States

Canada  i s p rovi d i ng  a  new genera l  export  pe rm i t  fo r a l l  AT T  goods,  now l i sted  i n  Group  9  on  the  ECL, dest i ned  fo r the  Un i ted  Sta tes.  T h i s m a i n ta i ns
Canada ’s com m i tm en t to  i n teg ra ted  North  Am eri can  supp l y cha i ns wh i l e  upho l d i ng  i ts AT T  com m i tm en ts.  T he  new perm i t  i s Genera l  Export  Pe rm i t  No .
47 .

Brokering regulations

Brokeri ng  pe rm i ts a re  requ i red  fo r any goods o r techno l ogy l i sted  i n  the  new Brokeri ng  Con tro l  L i st  (BCL).  T he  BCL i ncl udes the  fo l l owi ng  g roups on  the
Schedu l e  to  Canada ’s ECL:

2  –  M un i t i ons,

9  –  Arm s T rade  T rea ty,  as we l l  as

Other goods and  techno l ogy i n  the  ECL re l a t i ng  to  chem i ca l  o r b i o l og i ca l  weapons o r nucl ea r exp l osi ves.

New Brokeri ng  Permi t  Regu l a t i ons p rescri be  the  i n fo rm at i on  requ i red  to  ob ta i n  a  b roke ri ng  pe rm i t .  A genera l  b roke ri ng  pe rm i t  i s ava i l ab l e  fo r b roke ri ng
goods o r techno l ogy fo r end  use  i n  a  l i st  o f  l ow-ri sk coun tri es.

T he  governm ent a l so  passed  Regu l a t i ons Speci fyi ng  Act i vi t i es tha t  Do  No t Const i tu te  Brokeri ng as fu rthe r gu i dance  i n  th i s new a rea  o f  regu l a t i on .
T hese  regu l a t i ons speci fy when  t ransact i ons be tween  co rpo ra te  a ff i l i a tes do  o r do  no t  const i tu te  b roke ri ng  under the  am ended  EIPA.

Business must also consider human rights impacts for proposed transactions



Obta i n i ng  an  export  (o r now, b roke ri ng ) pe rm i t  i s f requen t l y one  o f  the  f i na l  steps i n  any p roposed  t ransact i on .  Canad i an  busi nesses i nvo l ved  i n
po ten t i a l  a rm s t ransact i ons shou l d  conduct  the i r own  hum an ri gh ts assessm ent and  no t  wa i t  fo r the  M i n i ste r.  T h i s wi l l  avo i d  expend i ng  resources on
transact i ons tha t  fa i l  to  ob ta i n  export  o r b roke ri ng  pe rm i ts o r encoun te ri ng  si gn i f i can t  de l ays i n  com p l e t i ng  o the rwi se  l awfu l  t ransact i ons.

T he  EIPA th resho l d  i s a  “substan t i a l  ri sk” o f  resu l t i ng  i n  the  consequences speci f i ed  i n  the  AT T  and  the  EIPA. T h i s requ i res po ten t i a l  exporte rs,  b roke rs,
o r associ a ted  th i rd  pa rt i es (e .g .  f i nanci a l  i nst i tu t i ons p rovi d i ng  f i nanci ng  o r i nsu rance  on  a  t ransact i on ) to  th i nk qua l i ta t i ve l y abou t  the  t ransact i on  by
aski ng ,  fo r exam p l e :

Who i s the  buyer and  p roposed  end  use r and  wha t  i s i ts t rack reco rd  on  respect i ng  hum an ri gh ts?

To  wha t use (s) m i gh t  the  buyer o r end-user pu t  the  good  o r techno l ogy?

Is the  coun try o f  dest i na t i on  engaged  i n  a rm ed  con f l i ct  o r a  si tua t i on  o f  un rest  wi th  a  po ten t i a l  ri sk o f  a rm ed  con f l i ct ,  hum an ri gh ts abuse  o r
vi o l a t i ons o f  hum an i ta ri an  l aw?

What sa feguards can  be  pu t  i n  p l ace  to  guard  aga i nst  adverse  hum an ri gh ts i m pacts?

T he  m ost  e ffect i ve  way to  answer these  quest i ons i s to  pe rfo rm  hum an ri gh ts due  d i l i gence  i n  l i ne  wi th  the  UN Gu i d i ng  Pri nci p l es on  Busi ness and
Hum an Ri gh ts and  the  OECD Gu i de l i nes fo r M u l t i na t i ona l  En te rp ri ses.  Hum an ri gh ts due  d i l i gence  a l l ows busi nesses to  i den t i fy,  p reven t ,  and  m i t i ga te
po ten t i a l  adverse  hum an ri gh ts i m pacts and  structu re  t ransact i ons to  be  responsi ve  to  i den t i f i ed  ri sks,  the reby i m provi ng  the  p rospect  fo r be i ng  g ran ted
an  export  o r b roke ri ng  pe rm i t .

Busi nesses engaged  i n  a rm s t ransact i ons shou l d  exam i ne  the i r opera t i ons to  ensure  they have  system s and  p rocedures tha t  wi l l  a l l ow them  to  con fo rm
to  the  new EIPA and  regu l a to ry requ i rem en ts.  Com pan i es l ooki ng  to  be t te r understand  com p l i ance  requ i rem en ts re l a ted  to  i n te rna t i ona l  busi ness and
hum an ri gh ts can  speak wi th  m em bers o f  BLG’s In te rna t i ona l  T rade  Group.
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