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Copyright Decision

Defau l t  j udgm ent fo r copyri gh t  i n f ri ngem ent uphe l d  by Court  as no  evi dence  found  fo r ou t-o f-cou rt  se t t l em en t
Benchmue l  v.  Gags N Gi gg l es,  2017  FC 720

T he  De fendan ts sough t  to  have  a  de fau l t  j udgm ent se t  asi de ,  bu t  fa i l ed .

One  P l a i n t i f f  owns copyri gh t  i n  two  works tha t  a re  l i cenced  to  the  second  P l a i n t i f f ,  Canada  Ath l e t i cs,  who  m anu factu res a  wi de  va ri e ty o f  ga rm en ts wi th
the  copyri gh ted  works d i sp l ayed .  T hese  p roducts a re  so l d  i n  souven i r shops,  and  the  De fendan ts own  two  re ta i l  souven i r shops.

T he  De fendan ts had  been  se rved  wi th  an  ex pa rte  Order en j o i n i ng  them  from  d i sp l ayi ng ,  se l l i ng  and  destroyi ng  p roducts beari ng  the  a l l eged l y
i n f ri ng i ng  desi gns and  fo r the  p rese rva t i on  o f  p roperty.  T he  evi dence  showed  tha t  the  De fendan ts d i d  no t  rem ove  the  p roducts f rom  the  she l ves.

T he  De fendan ts a l so  d i d  no t  f i l e  a  de fence ,  and  the  P l a i n t i f fs thus ob ta i ned  a  de fau l t  j udgm ent fo r $40 ,000  i n  sta tu to ry dam ages and  $15 ,000  fo r
pun i t i ve  dam ages.

T he  De fendan ts a rgued  tha t  they though t  tha t  they had  se t t l ed  the  m atte r ou t-o f-cou rt ,  a f te r speaki ng  wi th  the  b ro the r o f  one  o f  the  P l a i n t i f fs a t  a  t rade
show. However,  no  wri t ten  se t t l em en t o ffe r was eve r pu t  i n to  evi dence  and  the  P l a i n t i f fs den i ed  se t t l i ng  the  m atte r.

T he  Court  was no t  convi nced  by the  evi dence  o f  the  De fendan ts'  i m pressi on  tha t  a  se t t l em en t had  been  reached ,  and  the re fo re  d i d  no t  f i nd  a
reasonab l e  exp l ana t i on  fo r the  fa i l u re  to  f i l e  a  de fence .  T he  Court  he l d  tha t  the i r act i ons am oun ted  to  wi l l fu l  b l i ndness and  a  se ri ous d i sregard  fo r the
l ega l  p rocess.  T hus,  the  de fau l t  j udgm ent was uphe l d .
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