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ARTICLE

Can an Auditor Compel a Taxpayer to Create Documents?
In  the  Mi n i ste r o f  Na t i ona l  Revenue v.  Amdocs Canad i an  Managed  Servi ces Inc.  2015  FC 1234 ,  i t  was con tem p l a ted  whe the r o r no t  the  M i n i ste r o f
Na t i ona l  Revenue  (M i n i ste r) cou l d  i ssue  a  com p l i ance  o rde r to  a  taxpayer,  com pe l l i ng  the  taxpayer to  crea te  and  p rovi de  i n fo rm at i on  pu rsuan t  to
sect i on  231 .7  o f  the  Income Tax Act (ITA) when  the  taxpayer had  p roven  tha t  i t  d i d  no t  possess such  i n fo rm at i on .

Facts

Am docs Canad i an  M anaged  Servi ces Inc.  (ACM S) was a  Canad i an  taxpayer,  i nco rpo ra ted  under the  Canada  Busi ness Corpora t i ons Act ,  and  was a
m em ber o f  the  Am docs Group ,  a  m u l t i na t i ona l  co rpo ra t i on  wi th  estab l i shm ents across the  worl d .

In  2013 ,  the  Canad i an  Revenue  Agency (CRA) i n i t i a ted  a  t ransfe r-p ri ci ng  aud i t  on  ACM S. In  l i gh t  o f  th i s aud i t ,  the  CRA i ssued  num erous queri es,  o f
wh i ch  th ree  rep resen ted  g rounds fo r a  com p l i ance  o rde r.  T hese  th ree  queri es,  wh i ch  becam e the  sub j ect  o f  the  d i spu te  i n  quest i on ,  were  as fo l l ows:

Query 1 : request  fo r a  de ta i l ed  o rgan i za t i ona l  cha rt  fo r each  o f  the  Am docs Group  en t i t i es i nvo l ved  i n  the  i n te rcom pany t ransact i ons wi th  ACM S;

Query 2 : request  fo r f i nanci a l  sta tem en ts and  de ta i l ed  worki ng  papers con ta i n i ng  the  de ta i l s o f  cost  poo l s i nvo l vi ng  ACM S; and

Query 3 : request  fo r the  f i l i ng  o f  f i nanci a l  sta tem en ts fo r Am docs Inc.  and  de ta i l ed  worki ng  papers to  support  back o ff i ce  charges.

Federal Court Decision

T he  M i n i ste r b rough t  these  queri es be fo re  the  Federa l  Court  as the  M i n i ste r deem ed the  docum ents p rovi ded  by ACM S were  i nsu ff i ci en t .  However,  as
evi denced  by severa l  co rrespondences be tween  ACM S and  the  M i n i ste r,  ACM S exerci sed  si gn i f i can t  e ffo rts and  com p l i ed  to  the  best  o f  the i r ab i l i t i es
wi th  the  CRA’s requests fo r i n fo rm at i on ,  by hand i ng  ove r the  docum ents they had  on  hand  i n  response  to  the  queri es.

T he  Court  sta ted  tha t  the  M i n i ste r has the  en t i re  p re roga t i ve  to  de te rm i ne  the  scope  o f  the  aud i t ,  as we l l  as the  docum ents needed  to  do  so .  T he
M i n i ste r m ay a l so  ask fo r add i t i ona l  de ta i l s i f  they so  p l ease .

Furthe rm ore ,  the  j udge  concl uded  tha t  genera l l y,  taxpayers such  as ACM S a re  requ i red  to  p rovi de  i n fo rm at i on  i n  response  to  the  CRA queri es.  However,
i n  cases where  the  CRA i s request i ng  docum ents tha t  do  no t  exi st  o r a re  no t  i n  the  taxpayer’s possessi on ,  excep t i ons m ay app l y.  In  the  case  b rough t  to
the  Court ,  the  excep t i on  o f  subsect i on  231 .5 (2 ) ITA app l i ed  when  ACM S was unab l e  to  sa t i sfy a l l  o f  the  CRA’s requests.  ACM S fu l f i l l ed  i ts du t i es
accord i ng l y by m aki ng  reasonab l e  e ffo rts to  acqu i re  the  docum enta t i on  i n  quest i on  and  p rovi ded  p reci si ons when  i t  cou l d .  T he  Court  ru l ed  tha t  the
M i n i ste r cou l d  no t  expect  ACM S to  crea te  the  m i ssi ng  docum ents i n  answer to  the i r queri es.

T he  M i n i ste r’s app l i ca t i on  fo r a  com p l i ance  o rde r was the re fo re  d i sm i ssed .

Takeaway

T hough  the  CRA has the  com p l e te  d i scre t i on  to  estab l i sh  the  scope  o f  the  aud i t  and  the  requ i red  docum ents to  conduct  such  an  aud i t ,  a  taxpayer i s no t
expected  to  crea te  new docum ents fo r the  pu rpose  o f  an  aud i t .  Provi d i ng  the  docum ents on  hand  as we l l  as g i vi ng  p reci si ons i n  good  fa i th  sa t i sfy the
taxpayer’s l eg i sl a t i ve  du ty to  answer the  CRA’s queri es.
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