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ARTICLE

Where Does The Internet Happen? The Supreme Court Of Canada Tackles The Thorny
Issue Of Which Law Applies To Defamation Claims

In  i ts recen t  deci si on  i n  Haare tz.com v.  Go l dhar,  the  Suprem e Court  o f  Canada  has addressed  the  d i ff i cu l t  quest i on  o f  wh i ch  l aw shou l d  govern  cl a i m s
fo r i n te rne t  de fam at i on .

T he  i ssues be fo re  the  Court  on  the  appea l  were  whe the r On ta ri o :  (i ) had  j u ri sd i ct i on  si mp l i ci te r ove r the  p l a i n t i f f 's de fam at i on  cl a i m ; and  (i i ) was the
fo rum conven i ens fo r tha t  cl a i m .

T he  p l a i n t i f f  i s a  Canad i an  ci t i zen  who  owns one  o f  Israe l 's m ost  popu l a r soccer team s. T he  cl a i m  a rose  ou t  o f  an  a rt i cl e  tha t  appeared  i n  the  on l i ne
versi on  o f  the  Israe l i  newspaper,  Haare tz ,  wh i ch  con ta i ned  a l l eged l y l i be l l ous sta tem en ts abou t  the  p l a i n t i f f 's m anagem ent o f  h i s soccer team  and  h i s
Canad i an  busi ness p ract i ces.  T he  p l a i n t i f f  sued  i n  On ta ri o .

A l l  n i ne  j udges (wi th  the  possi b l e  excep t i on  o f  Abe l l a  J) ag reed  tha t  On ta ri o  had  j u ri sd i ct i on  si mp l i ci te r ove r the  cl a i m . However,  the  m a j o ri ty o f  the
Court  o rde red  tha t  the  act i on  be  stayed  on  the  g rounds tha t  On ta ri o  was a  fo rum non  conven i ens fo r the  act i on ,  as i t  wou l d  be  fa i re r and  m ore  e ff i ci en t
to  t ry the  case  i n  Israe l .  T h ree  j udges (M cLach l i n  CJ,  and  M o l daver and  Gascon  JJ) d i ssen ted  and  wou l d  have  he l d  tha t  the  case  shou l d  be  t ri ed  i n
Onta ri o .

Wh i l e  the  fo rum conven i ens de te rm i na t i on  i s fact-d ri ven  and  necessari l y case -speci f i c,  the  deci si on  wrest l ed  wi th  one  l ega l  i ssue  i n  pa rt i cu l a r tha t  i s
l i ke l y to  be  o f  b roader app l i ca t i on .  As pa rt  o f  the  Court 's ana l ysi s o f  wh i ch  j u ri sd i ct i on  wou l d  be  the  m ost  approp ri a te  fo rum  fo r the  p l a i n t i f f 's cl a i m s,  the
Court  had  to  consi de r wh i ch  l aw wou l d  app l y.  Wh i l e  none  o f  the  j udges vi ewed  the  cho i ce  o f  l aw as de te rm i na t i ve  o f  where  the  case  shou l d  be  t ri ed ,
they a l l  op i ned  on  wh i ch  l aw shou l d  app l y,  as a  facto r tha t  m i gh t  favour one  j u ri sd i ct i on  ove r ano the r (i .e .  i t  m i gh t  be  sl i gh t l y m ore  conven i en t  to  t ry
the  case  i n  the  coun try whose  l aws wou l d  app l y).

As the  Suprem e Court  had  p revi ousl y no ted  i n  i ts sem i na l  deci si on  i n  To l o fsen  v.  Jensen,  tho rny cho i ce  o f  l aw i ssues a ri se  when  an  act  occu rs i n  one
p l ace  bu t  i ts consequences a re  fe l t  e l sewhere .  De fam at i on  cases a re  pa rt i cu l a rl y cha l l eng i ng  i n  th i s regard .  I t  i s we l l -estab l i shed  tha t  de fam at i on
occurs wherever the  de fam ato ry sta tem en ts a re  pub l i shed .  T h i s m eans tha t ,  i n  con trast  to  pe rsona l  i n j u ry cases (where  the  to rt  occu rs i n  the  p l ace  where
the  i n j u ry i s caused),  de fam at i on  can  occur si m u l taneousl y i n  num erous j u ri sd i ct i ons,  because  a  pe rson 's repu ta t i on  (i n  con trast  to  the i r body) i s no t
dam aged  on l y where  the  pe rson  i s l oca ted .  T he  i ssue  has been  exacerba ted  by the  adven t  o f  the  i n te rne t ,  as Canad i an  courts have  he l d  tha t  m a te ri a l
i s "pub l i shed"  wherever i t  i s read  o r down l oaded  by som eone  o the r than  the  p l a i n t i f f  o r the  pub l i she r.  As a  resu l t ,  an  a rt i cl e  posted  on  a  websi te  i s
l i te ra l l y pub l i shed  wherever i n te rne t  access exi sts.

T he  Court  i n  Haare tz.com v.  Go l dhar had  to  deci de  whe the r to  app l y the  t rad i t i ona l  l ex l oci  de l i ct i ("p l ace  o f  the  to rt " ) approach  and  ho l d  tha t  the  l aw
o f eve ry p l ace  where  the  p l a i n t i f f 's repu ta t i on  was dam aged  wou l d  app l y to  tha t  po rt i on  o f  h i s cl a i m , o r whe the r,  i nstead ,  a  d i ffe ren t  test  shou l d  app l y
to  de fam at i on  cl a i m s.

Two o f  the  j udges (Abe l l a  and  Wagner JJ) he l d  tha t  i t  was t i m e  fo r a  change .  T hey wou l d  have  app l i ed  a  new test ,  pu rsuan t  to  wh i ch  de fam at i on
cl a i m s wou l d  be  governed  by the  l aw o f  the  si ng l e  p l ace  where  the  p l a i n t i f f 's repu ta t i on  had  susta i ned  the  m ost  substan t i a l  ha rm . App l yi ng  th i s new
test ,  they concl uded  tha t  the  l aw o f  Israe l  shou l d  govern  the  p l a i n t i f f 's cl a i m .

Abe l l a  J wou l d  a l so  have  i nco rpo ra ted  a  "m ost  substan t i a l  ha rm "  test  d i rect l y as pa rt  o f  the  j u ri sd i ct i on  si mp l i ci te r and  fo rum conven i ens ana l ysi s.

T he  rem a i n i ng  m em bers o f  the  Court  e i the r he l d  tha t  the  l ex l oci  de l i ct i ru l e  shou l d  con t i nue  to  app l y (M cLach l i n  CJ,  M o l daver and  Gascon  JJ) o r
tha t  th i s was no t  an  appropri a te  case  i n  wh i ch  to  a l te r the  exi st i ng  test  (Cô té ,  Brown and  Rowe JJ) o r e l se  d i d  no t  d i scuss the  i ssue  (Karaka tsan i s J).

Wh i l e  the  resu l t  o f  the  case  i s a rguab l y to  m a i n ta i n  the  sta tus quo:  tha t  de fam at i on  cl a i m s wi l l  be  governed  by the  l aw o f  the  p l ace  o f  pub l i ca t i on ,  the
d i ffe rence  o f  op i n i ons wi th i n  the  Court  a l so  dem onstra tes the  cha l l enges tha t  de fam at i on  and ,  i n  pa rt i cu l a r i n te rne t  de fam at i on ,  wi l l  con t i nue  to  pose
to  the  app l i ca t i on  o f  t rad i t i ona l  l ega l  p ri nci p l es.
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