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ARTICLE

OMB Decision Sets Precedent for Managing Costs and Interest Against Unreasonable
Claimants

In  Shergar Deve l opments v.  Wi ndsor,  the  On ta ri o  M un i ci pa l  Board  m ade  an  unpreceden ted  award  o f  costs to  the  exp rop ri a t i ng  au tho ri ty and
si gn i f i can t l y reduced  the  cl a i m an t 's en t i t l em en t to  sta tu to ry i n te rest .

T he  recen t  deci si on  o f  the  On ta ri o  M un i ci pa l  Board  (the  Board ) i n  Shergar Deve l opments v.  Wi ndsor (Ci ty) (Shergar) p rovi des new support  fo r
exp rop ri a t i ng  au tho ri t i es l ooki ng  to  con tro l  costs f rom  cl a i m an ts who  de l ay the i r cl a i m s o r advance  un reasonab l e  posi t i ons i n  l and  acqu i si t i on
cases.1  In  Shergar,  the  Board  m ade  an  unpreceden ted  award  o f  costs to  the  exp rop ri a t i ng  au tho ri ty,  the  Ci ty o f  Wi ndsor,  and  si gn i f i can t l y reduced  the
cl a i m an t ’s en t i t l em en t to  sta tu to ry i n te rest .

T he  deci si on  i s t i m e l y i n  an  e ra  when  l and  acqu i si t i on  i s an  i ncreasi ng l y expensi ve  and  com p l ex p roposi t i on .  Changes to  l and  use  p l ann i ng  i n  On ta ri o
wi l l  i ncreasi ng l y necessi ta te  tha t  pub l i c i n f rastructu re  such  as schoo l s,  ri gh ts-o f-ways,  and  t ransi t  sta t i ons wi l l  need  to  be  bu i l t  wi th i n  exi st i ng  u rban
boundari es ra the r than  on  g reen f i e l d  si tes.  In  add i t i on  to  skyrocke t i ng  l and  costs,  l ong  construct i on  t i m e l i nes i n  u rban  a reas wi l l  a l so  i ncrease  cl a i m s fo r
d i stu rbance  dam ages,  busi ness l osses,  and  i n j u ri ous a ffect i on .

Increasing Costs in Land Compensation Cases

T he  i ncreased  com p l exi ty o f  exp rop ri a t i on  l i t i ga t i on  wi l l  a l so  d ri ve  up  l ega l  costs and  en t i t l em en ts to  sta tu to ry i n te rest .  T he  Expropri a t i ons Act  (the
"Act" ) requ i res an  exp rop ri a t i ng  au tho ri ty to  pay 6  pe r cen t  i n te rest  on  ou tstand i ng  awards fo r m arke t  va l ue  and  i n j u ri ous a ffect i on .  In  the  cu rren t  e ra  o f
l ow i n te rest  ra tes,  an  ou tstand i ng  cl a i m  becom es a  good  i nvestm en t un l ess p rocedura l  con tro l s can  be  exe rci sed .  T he  au tho ri ty m ust  a l so  pay a
cl a i m an t ’s reasonab l e  costs i f  the  cl a i m an t i s awarded  85  pe r cen t  o f  the  au tho ri ty’s sta tu to ry o ffe r o f  com pensa t i on .2  T rad i t i ona l l y,  a  cl a i m an t was
a l m ost  a l ways guaran teed  to  bea t  the  85  pe r cen t  ru l e  because  the  exp rop ri a t i ng  au tho ri ty i s ob l i ged  to  m ake  an  o ffe r i n  fu l l  com pensa t i on  fo r the
reg i ste red  owner’s i n te rest  i n  the  l and .  On l y i n  ra re  i nstances wou l d  an  exp rop ri a t i ng  au tho ri ty take  a  posi t i on  a t  heari ng  on  m arke t  va l ue  tha t  was
be l ow the  Sect i on  25  o ffe r.

In  ci vi l  l i t i ga t i on ,  Ru l e  49  o f  the  Rul es o f  Ci vi l  Procedure i ncen t i vi zes l i t i gan ts to  m ake  reasonab l e  o ffe rs to  se t t l e  be fo re  p roceed i ng  to  t ri a l .  Fo r
exam p l e ,  i f  a  de fendan t  m akes an  o ffe r to  se t t l e  and  the  p l a i n t i f f  does no t  bea t  the  o ffe r a t  t ri a l ,  the  p l a i n t i f f  wi l l  genera l l y have  to  pay the  de fendan t ’s
costs f rom  the  da te  o f  the  o ffe r.3  Wh i l e  the  Board  i nco rpo ra tes the  Rul es o f  Ci vi l  Procedure by re fe rence ,4  Board  j u ri sp rudence  has no t  a l ways been
cl ea r as to  whe the r a  subsequen t ,  m ore  generous o ffe r m ade  by the  exp rop ri a t i ng  au tho ri ty wou l d  coun t  under the  m ean i ng  o f  "o ffe r"  pu rsuan t  to  costs
p rovi si ons o f  Sect i on  32  o f  the  Act .

T here  a re  on l y a  few i nstances when  the  Board  has awarded  costs aga i nst  a  cl a i m an t;  a l m ost  a l l  o f  wh i ch  were  l i m i ted  to  cl a i m s fo r i n j u ri ous a ffect i on
wi th  no  l and  taken .5  When  a  cl a i m  i s l i m i ted  to  i n j u ri ous a ffect i on ,  the  exp rop ri a t i ng  au tho ri ty does no t  have  to  m ake  a  Sect i on  25  o ffe r fo r an  i n te rest
i n  l and .  T he  exp rop ri a t i ng  au tho ri ty wi l l  o f ten  m ake  a  nom i na l  o ffe r to  p ro tect  i ts costs posi t i on  i f  i t  be l i eves the re  i s no  m eri t  to  the  cl a i m . However,  i n
l and  taken  cases,  the  Board  has been  ve ry re t i cen t  to  deny the  owner costs m uch  l ess o rde r an  exp rop ri a ted  owner to  pay the  costs o f  the  exp rop ri a t i ng
au tho ri ty.6

Facts of the Case

T he  underl yi ng  facts i n  Shergar h i gh l i gh t  the  need  fo r a  d i ffe ren t  approach  to  costs and  i n te rest .  T he  Ci ty o f  Wi ndsor exp rop ri a ted  l ands f ron t i ng  the
Detro i t  Ri ve r to  com p l e te  the  Ci ty’s ri ve r f ron t  pa rk.  Shergar decl i ned  the  Sect i on  25  o ffe r and  cha l l enged  the  l ega l i ty o f  the  exp rop ri a t i on  i n  the  ci vi l
cou rts fo r a l m ost  n i ne  years.  T he  ci vi l  cl a i m s were  a l l  d i sm i ssed  and  the  m atte r p roceeded  back to  the  Board  fo r a  de te rm i na t i on  o f  com pensa t i on .7

T he  cl a i m an t sough t  $5 ,100 ,000  fo r the  m arke t  va l ue  o f  the  exp rop ri a ted  l ands.  T he  Ci ty advanced  a  m arke t  va l ue  posi t i on  o f  $710 ,000 .  T he  Sect i on
25  o ffe r was $500 ,000 .  T here fo re ,  Shergar took the  posi t i on  tha t  i t  was au tom at i ca l l y guaran teed  i ts reasonab l e  costs.8

In  June  2015 ,  the  Ci ty m ade  a  subsequen t  o ffe r tha t  i ncl uded  se t-o ff  fo r l ega l  fees i ncu rred  i n  pa ra l l e l  ci vi l  cl a i m s.  T he  quan tum  o f  the  o ffe r was
si gn i f i can t l y m ore  generous than  the  Sect i on  25  o ffe r and  the  Ci ty’s posi t i on  advanced  a t  the  heari ng .

In  i ts deci si on  o f  M ay 2016 ,  the  Board  ag reed  wi th  the  est i m a te  o f  the  Ci ty’s appra i se r,  f i nd i ng  tha t  the  m arke t  va l ue  o f  the  exp rop ri a ted  l ands was
$710 ,000 .  T he  Ci ty requested  the  opportun i ty to  unsea l  the  o ffe r and  m ake  subm i ssi ons on  costs based  on  i ts subsequen t  o ffe r.  T he  Board  den i ed  the
request ,  reason i ng  tha t  the  award  o f  $710 ,000  was g rea te r than  the  Sect i on  25  Offe r.

T he  Ci ty a l so  requested  tha t  the  Board  reduce  Shergar’s en t i t l em en t to  i n te rest  fo r i ts p ro tracted  l i t i ga t i on  and  fo r de l ayi ng  i ts cl a i m  once  the  ci vi l
cl a i m s had  been  d i sm i ssed .  T he  Board  o rde red  a  sm a l l  va ri a t i on  i n  i n te rest  fo r the  pe ri od  o f  Shergar’s de l ay fo l l owi ng  the  d i sm i ssa l  o f  the  ci vi l  cl a i m s,
bu t  o rde red  the  Ci ty to  pay the  fu l l  6  pe r cen t  i n te rest  fo r the  en t i re  pe ri od  o f  the  p revi ous l i t i ga t i on .

T he  Ci ty sough t  a  revi ew o f  the  Board ’s award  o f  costs and  i n te rest  pu rsuan t  to  Sect i on  43  o f  the  Onta ri o  Mun i ci pa l  Board  Act.9  T he  Board  de te rm i ned
tha t  those  po rt i ons o f  the  Board ’s 2016  deci si on  were  un reasonab l e  and  o rde red  a  new m i n i -heari ng  on  the  i ssue  o f  i n te rest  and  costs.  T he  Board ’s
f i nd i ng  on  m arke t  va l ue  was no t  revi ewed .

Findings on Costs

At the  Sect i on  43  reheari ng ,  the  Ci ty conducted  an  ana l ysi s o f  the  app l i cab l e  p rocedura l  ru l es and  l eg i sl a t i on  and  advanced  the  a rgum ent tha t  the
"o ffe r"  re fe rred  to  i n  Sect i on  32  o f  the  Act  cou l d  i ndeed  re fe r to  a  subsequen t  o ffe r o f  com pensa t i on  m ade  i n  add i t i on  to  the  sta tu to ry o ffe r requ i red  by
Sect i on  25 .  T he  Ci ty a rgued  tha t  the  quan tum  o f  the  o ffe r warran ted  the  app l i ca t i on  o f  the  costs consequences o f  Ru l e  49 .  Shergar a rgued  tha t  the
costs consequences o f  the  Act  on l y con tem p l a te  the  Sect i on  25  o ffe r.  Shergar a l so  a rgued  tha t  the  Ci ty’s o ffe r was no t  su ff i ci en t l y cl ea r to  engage  costs
consequences.  T he  Board  ag reed  wi th  the  Ci ty and  exe rci sed  i ts d i scre t i on  to  o rde r Shergar to  pay the  Ci ty’s costs f rom  the  da te  o f  the  o ffe r:

[91 ]  T he  Board  f i nds based  on  the  p ri nci p l es underl yi ng  s.  32  o f  the  Act  and  Ru l e  49  o f  Ru l es o f  Ci vi l  Procedure ,  and  taki ng  i n to  accoun t  Shergar’s
conduct  i n  these  p roceed i ngs tha t  i t  shou l d  exe rci se  i ts d i scre t i on  to  deny Shergar i ts reasonab l e  l ega l ,  expert ,  and  appra i sa l  fees fo l l owi ng  se rvi ce  o f
the  Offe r and  award  costs to  the  Ci ty.

[92 ]  T he  costs consequences i n  s.  32 (1 ) a re  no t  t ri gge red  by the  Board ’s ove ra l l  de te rm i na t i on  tha t  m arke t  va l ue  was $710 ,000 .  Ra the r,  these  depend
on  an  ana l ysi s o f  whe the r the  com pensa t i on  actua l l y awarded  to  Shergar bea ts 85% o f  the  Ci ty’s Offe r.10



Findings on Statutory Interest

T he  Board  a l so  found  tha t  Shergar’s l ega l  cha l l enge  const i tu ted  an  un reasonab l e  de l ay tha t  warran ted  a  va ri a t i on  o f  i n te rest  pu rsuan t  to  Sect i on  33  o f
the  Act .  T he  Board  reduced  Shergar’s en t i t l em en t to  i n te rest  to  3% fo r the  en t i re  n i ne -year pe ri od  o f  the  p revi ous ci vi l  p roceed i ngs:

[68 ]  T he  key consi de ra t i on  under s.  33  o f  the  Act  i s whe the r the  conduct  o f  the  cl a i m an t caused  de l ay i n  a  de te rm i na t i on  o f  com pensa t i on  and  i t  i s
qu i te  cl ea r f rom  the  reco rd  tha t  the  Ci ty m ade  a l l  a t tem pts possi b l e  to  m ake  an  ea rl y paym ent o f  com pensa t i on  to  Shergar bu t  tha t  Shergar pe rsi sten t l y
resi sted  those  e ffo rts by pu rsu i ng  g round l ess l i t i ga t i on .11

Implicat ions

T he  ho l d i ng  i n  Shergar f i na l l y p rovi des exp rop ri a t i ng  au tho ri t i es wi th  a  cl ea r p receden t  fo r pena l i zi ng  a  cl a i m an t ’s de l ay and  un reasonab l e  l i t i ga t i on
posi t i on .  T he  reheari ng  deci si on  wi l l  resu l t  i n  substan t i a l  savi ngs to  the  Ci ty com pared  to  the  Board ’s 2016  deci si on .

I t  i s i m portan t  to  no te  tha t  wh i l e  the  Board  can  take  i n to  accoun t  the  consequences o f  a  Ru l e  49  o ffe r,  the  deci si on  to  award  costs under Sect i on  32 (2 )
o f  the  Act  i s st i l l  d i scre t i ona ry.  A de ta i l ed  reco rd  evi denci ng  the  cl a i m an t ’s conduct  i s the re fo re  cruci a l  when  seeki ng  re l i e f  under these  p rovi si ons.  I t  i s
a l so  i m portan t  to  p roperl y docum ent a  Ru l e  49  o ffe r i n  a  m anner tha t  i s easi l y understood  and  ca l cu l a ted  to  m ee t the  pe rcen tage  th resho l d  under the
Act .

T he  Board ’s deci si on  was based  i n  pa rt  on  Ru l es 4  and  141  o f  the  OMB Ru l es o f  Pract i ce  and  Procedure.  I t  rem a i ns to  be  seen  i f  the  new ru l es adop ted
under the  Loca l  P l ann i ng  Appea l  T ri buna l ,  se t  to  rep l ace  the  Board  under B i l l  139 ,  wi l l  con ta i n  the  sam e p rovi si ons wi th  respect  to  costs i n
exprop ri a t i on  p roceed i ngs.  Fo r m ore  i n fo rm at i on  on  B i l l  139 ,  read  BLG bu l l e t i ns Provi nce  Re l eases B i l l  139  Regu l a t i ons fo r T ransi t i on  From  the  OM B
to  the  New Loca l  P l ann i ng  Appea l  T ri buna l and  B i l l  139  — T he  Proposed  End  o f  the  On ta ri o  M un i ci pa l  Board.

1  2016  Heari ng  Deci si on :  Shergar Deve l opments v.  Wi ndsor (Ci ty),  2016  Carswe l l On t  2613  [Shergar 2016] ;  the  Sect i on  43  Revi ew Deci si on  i s ye t  to  be
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2  Sect i on  25 ,  Expropri a t i ons Act ,  R.S.O. 1990 ,  c.  E .26 .
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