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ARTICLE

A Business Deal Is a Business Deal or Is It
In  som e busi ness dea l s,  key em p l oyees ho l d i ng  equ i ty a re  requ i red  by the  pu rchaser to  execu te  b road  re l eases re l a t i ng  to  p re -cl osi ng  cl a i m s.  A recen t
On ta ri o  Court  o f  Appea l  ru l i ng  cha l l enges the  en fo rceab i l i ty o f  such  re l eases fo r ce rta i n  pu rposes.  Purchasers and  vendors shou l d  take  no te  o f  th i s
deci si on .

Background

In  Kerzner v.  Ameri can  Iron  & Meta l  Company Inc.,  2018  ONCA 989,  Arce l o rM i t ta l  M on tréa l  pu rchased  the  shares o f  a  com pany i n  2008 .  M r.  Kerzner
owned  one-th i rd  o f  the  shares o f  tha t  com pany and  tha t  com pany a l so  em p l oyed  M r.  Kerzner.

By the  te rm s o f  tha t  t ransact i on ,  M r.  Kerzner rece i ved  a  b i t  m ore  than  $17  m i l l i on  fo r h i s sha res,  and  execu ted  a  b road  re l ease  i n  favour o f  the
com pany and  i ts successors.  T he  re l ease  pu rpo rted  to  re l ease  the  com pany and  i ts successors f rom  cl a i m s aga i nst  M r.  Kerzner,  i ncl ud i ng  h i s posi t i on  as
a  shareho l de r,  d i recto r,  o ff i ce r,  em p l oyee  o r cred i to r o f  the  com pany a t  any t i m e  up  to  and  i ncl ud i ng  the  da te  o f  si gn i ng .

In  connect i on  wi th  the  t ransact i on ,  M r.  Kerzner a l so  en te red  i n to  an  execu t i ve  em p l oym ent ag reem ent fo r the  posi t i on  o f  genera l  m anager,  where ,
am ong  o the r th i ngs,  he  ag reed  to  work fo r the  com pany fo r a  m i n i m um  o f  th ree  years a f te r the  t ransact i on .

Fast  fo rward  seven  years,  to  2015 .  Am eri can  I ron  & M eta l  Com pany (AIM C) pu rchased  the  asse ts o f  Arce l o rM i t ta l  Ot tawa  i n  o r a round  M arch  2015 .  M r.
Kerzner’s em p l oym ent was assi gned  to  AIM C. AIM C te rm i na ted  Kerzner’s em p l oym ent wi thou t  cause  i n  Sep tem ber 2015 .  A IM C o ffe red  h i m  si x m on ths’
sa l a ry and  bene f i ts con t i nua t i on ,  i n  acco rdance  wi th  a  2014  em p l oym ent ag reem ent tha t  M r.  Kerzner had  si gned .

M r.  Kerzner b rough t  a  wrong fu l  d i sm i ssa l  act i on  seeki ng  24  m on ths to  30  m on ths’ com m on l aw reasonab l e  no t i ce  based  on  35  years o f  em p l oym ent wi th
AIM C and  i ts p redecessors.

T here  were  a  num ber o f  i ssues be fo re  the  court ,  bu t  the  key i ssue  fo r the  pu rposes o f  th i s a rt i cl e  was whe the r the  2008  execu ted  re l ease  cou l d  l ega l l y
re l ease  o r wa i ve  M r.  Kerzner’s 2008  and  p re -2008  se rvi ce  fo r the  pu rposes o f  ca l cu l a t i ng  h i s em p l oym ent standards en t i t l em en ts.  Whereas the  m ot i ons
j udge  answered  th i s quest i on  i n  the  a ff i rm a t i ve ,  the  Court  o f  Appea l ’s answer was "no" .

Court of Appeal Decis ion

T he  Court  o f  Appea l  re j ected  the  m ot i on  j udge ’s reason i ng  tha t  the  re l ease  cou l d  "wi pe  the  sl a te  cl ean ,"  desp i te  the re  be i ng  no  i ssue  o f  i nequa l i ty o f
ba rga i n i ng  power be tween  M r.  Kerzner,  h i s fo rm er com pany and  Arce l o rM i t ta l .  T he  Court  o f  Appea l  deci ded  tha t  subsect i ons 5 (1 ) and  subsect i on  9 (1 ) o f
On ta ri o ’s em p l oym ent standards l eg i sl a t i on ,  read  toge the r,  had  the  e ffect  o f  (i ) deem i ng  tha t  M r.  Kerzner’s em p l oym ent was no t  te rm i na ted  o r seve red
by the  sa l e  o f  h i s fo rm er com pany,  (i i ) deem i ng  M r.  Kernzer’s em p l oym ent wi th  h i s fo rm er com pany to  be  em p l oym ent wi th  successor en t i t i es fo r the
purpose  o f  ca l cu l a t i ng  h i s l eng th  and  pe ri od  o f  em p l oym ent,  and  (i i i ) any con tract i ng  ou t  o f  o r wa i vi ng  such  sta tu to ry ob l i ga t i ons was p roh i b i ted  and
any ag reem ent pu rpo rt i ng  to  do  so  was vo i d .

T he  m a i n  e ffect  o f  tha t  f i nd i ng  was tha t  the  con tractua l  te rm i na t i on  p rovi si on  i n  the  2014  em p l oym ent ag reem ent,  wh i ch  p rovi ded  fo r si x m on ths’ base
sa l a ry and  bene f i ts con t i nua t i on ,  was unen fo rceab l e .  T he  court  found  tha t  i t  i m perm i ssi b l y con tracted  fo r l ess than  the  m i n i m um  sta tu to ry te rm i na t i on
and  severance  pay ob l i ga t i ons under em p l oym ent standards l eg i sl a t i on  once  a l l  M r.  Ke rzner’s yea rs o f  se rvi ce  (i ncl ud i ng  p re -2008  se rvi ce ) were
"coun ted"  fo r such  pu rposes.  However,  the  court  de fe rred  to  the  m ot i on  j udge ’s f i nd i ng  tha t  the  re l ease  wa i ved  M r.  Kerzner’s cl a i m  to  common l aw
no t i ce  based  on  h i s 2008  and  p re -2008  em p l oym ent.

In  the  end ,  on  the  com m on l aw no t i ce  po i n t ,  the  court  found  tha t  he  was en t i t l ed  to  a  com m on l aw no t i ce  pe ri od  o f  seven  m on ths based  on  post-2008
servi ce .  However,  because  M r.  Kerzner m i t i ga ted  h i s dam ages when  he  found  a  j ob  two  m on ths i n to  tha t  no t i ce  pe ri od ,  the  court  no ted  tha t  h i s
em p l oym ent standards en t i t l em en ts to  e i gh t  weeks’ sta tu to ry te rm i na t i on  pay and  26  weeks’ sta tu to ry severance  pay (no t  sub j ect  to  m i t i ga t i on ) wou l d  be
grea te r than  two  m on ths’ no t i ce ,  and  accord i ng l y awarded  h i m  tha t  sta tu to ry am oun t.

Takeaway

T h i s deci si on  se rves as a  cau t i on  to  bo th  vendors and  pu rchasers i n  busi ness t ransact i ons.  T he  Court  o f  Appea l  has,  i n  de f i n i t i ve  te rm s and  con tra ry to
the  m ot i on  j udge ’s deci si on ,  i nd i ca ted  tha t  a  re l ease  execu ted  by a  key em p l oyee  ho l d i ng  equ i ty i n  the  con text  o f  a  busi ness t ransact i on  canno t  l ega l l y
re l ease  o r wa i ve  p re -si gn i ng  se rvi ce  fo r the  pu rposes o f  ca l cu l a t i ng  em p l oym ent standards en t i t l em en ts.  Wha t m ay appear to  be  a  reasonab l e  busi ness
dea l ,  i n  th i s case  $17  m i l l i on  as a  "package  dea l "  fo r a  b road  re l ease  as a rgued  by AIM C, m ay neverthe l ess be  qua l i f i ed  by sta tu te .

Vendors a re  o f ten  ca re fu l  i n  m aki ng  rep resen ta t i ons,  warran t i es and  covenan ts i n  busi ness t ransact i ons,  and  th i s deci si on  shou l d  be  facto red  i n to  tha t
ca re fu l  consi de ra t i on .  Purchasers,  pa rt i cu l a rl y those  who  deci de  to  em p l oy the  key em p l oyees (i ncl ud i ng  founders) post-cl osi ng ,  shou l d  a l so  facto r th i s
court  deci si on  i n to  the i r em p l oym ent consi de ra t i ons.  S teps by bo th  pa rt i es can  be  taken  to  l essen  som e ri sk,  a l though  som e m ay no t  be  ag reeab l e  f rom
a busi ness dea l  te rm  perspect i ve .  I t  i s i m portan t  to  no te  tha t  a l though  the  re l ease  i n  th i s deci si on  was m ade  i n  a  share  t ransact i on  con text ,  i t  wou l d  no t
be  su rp ri si ng  tha t  i f  tha t  f i nd i ng  wou l d  a l so  app l y i n  an  asse t  t ransact i on  con text  g i ven  si m i l a r ci rcum stances.

M r.  Kerzner has app l i ed  fo r l eave  to  appea l  th i s deci si on  to  the  Suprem e Court  o f  Canada .  I t  rem a i ns to  be  seen  whe the r the  Suprem e Court  wi l l  g ran t
l eave  to  appea l ,  and  i f  i t  does,  wha t  deci si on  i t  wi l l  m ake .  T he  l ast  chap te r on  th i s case  rem a i ns unwri t ten .  Un t i l  then ,  a t  l east  i n  On ta ri o ,  pu rchasers
and  vendors wi l l  wan t  to  be  ca re fu l  regard i ng  re l eases.

How BLG Can Help

Any m em ber o f  ou r Labour and  Em p l oym ent Group wou l d  be  p l eased  to  advi se  you  fu rthe r wi th  respect  to  re l eases i n  sha re  t ransact i on  and  asse t
t ransact i ons con texts (i ncl ud i ng  the i r en fo rceab i l i ty and  steps to  l essen  som e ri sk) and  a l l  o the r t ransact i on -re l a ted  quest i ons.  Our g roup  has extensi ve
experi ence  i n  em p l oym ent a rrangem ents i n  t ransact i ons,  i ncl ud i ng  pensi ons and  bene f i ts m a tte rs.
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