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ARTICLE

Ontario Superior Court provides direction on proper conduct in carriage motions
In  Del  Gi ud i ce  v.  Thompson ,  2020  ONSC 2676,  the  On ta ri o  Superi o r Court  o f  Just i ce  recen t l y p rovi ded  i m portan t  gu i dance  on  how ca rri age  m ot i ons
ough t  to  be  p repared  and  a rgued .

Background and decision

T h i s case  concerns a  da ta  b reach  tha t  i s a l l eged  to  have  com prom i sed  the  pe rsona l  and  con f i den t i a l  i n fo rm at i on  o f  an  est i m a ted  si x m i l l i on  Canad i an
Cap i ta l  One  custom ers i n  2019 .  Severa l  p roposed  na t i ona l  cl ass act i ons were  com m enced  across Canada ,  i ncl ud i ng  two  i n  On ta ri o ,  wh i ch  gave  ri se  to
the  ca rri age  m ot i on .  One  consort i um  rep resen ted  p l a i n t i f f  Ri na  De l  Gi ud i ce ,  and  the  com pet i ng  consort i um  rep resen ted  p l a i n t i f f  Davi d  S l ap i nski .
Just i ce  Pere l l  he l d  tha t  i t  was i n  the  best  i n te rests o f  the  pu ta t i ve  cl ass tha t  the  De l  Gi ud i ce  act i on  be  g ran ted  ca rri age ,  ra the r than  the  S l ap i nski
act i on ,  because  i ts case  theory had  p rom pted  i t  to  j o i n  two  re l evan t  pa rt i es as de fendan ts.

In  reach i ng  th i s concl usi on ,  Just i ce  Pere l l  o ffe red  “fa i n t  p ra i se ” to  the  consort i a  p rosecu t i ng  bo th  act i ons as he  was sa t i sf i ed  tha t  e i the r consort i um
wou l d  have  fu l f i l l ed  the i r responsi b i l i t i es to  the  cl ass.

He  was cri t i ca l ,  however,  o f  the  fact  tha t  the  pu ta t i ve  cl ass counse l  d i d  no t  re ta i n  exte rna l  i ndependen t  counse l  to  p repare  the  m ate ri a l s and  a rgue  the
m ot i on ,  as he  has p revi ousl y recom m ended  tha t  counse l  do  on  ca rri age  m ot i ons.   T he  m ot i on  m ate ri a l s,  he  sta ted ,  caused  h i m  to  “g ri m ace” and  “gag”
as the  p rose  was “p ro l i x,  ted i ous,  wh i n i ng l y-po l em i c,  conce i ted ,  pom pousl y p reachy,  wan t i ng  i n  ob j ect i vi ty,  and  g rossl y ove rsta ted .” Fu rthe r,  the
p l ead i ngs con ta i ned  a  num ber o f  “eg reg i ous vi o l a t i ons” o f  the  ru l es o f  p l ead i ng  and  fa i l ed  to  conci se l y sta te  the  m ate ri a l  facts.

Fi na l l y,  though  the  De l  Gi ud i ce  act i on  was successfu l  i n  wi nn i ng  ca rri age ,  cl ass counse l  i n  tha t  act i on  had  fa i l ed  to  com p l y wi th  the  case  m anagem ent
t i m e tab l e  p rom pt i ng  Just i ce  Pere l l  to  i nvi te  the  S l ap i nski  cl ass counse l  to  m ake  subm i ssi ons on  whe the r costs ough t  to  be  i m posed  aga i nst  the  De l
Gi ud i ce  counse l  persona l l y .

Takeaway

Whi l e  the  ca rri age  deci si on  i tse l f  i s no t  g roundbreaki ng ,  the  deci si on  p rovi des i m portan t  d i rect i on  to  cl ass counse l  on  p roper conduct  i n  ca rri age
m ot i ons.  Just i ce  Pere l l  m ade  i t  cl ea r tha t  d ra f t i ng  p l ead i ngs to  p l ease  cl ass m em bers o r “vi l i fy the  de fendan ts i n  the  m ed i a ” i s unpro fessi ona l  and
“d i sappo i n t i ng .”

Instead ,  l awyers i nvo l ved  i n  a  ca rri age  m ot i on  shou l d :  (i ) consi de r re ta i n i ng  i ndependen t  counse l  to  a rgue  the  ca rri age  m ot i on  on  the i r beha l f ;  (i i )
avo i d  ove rsta t i ng  the i r case  o r engag i ng  i n  excessi ve  rhe to ri c (wh i ch  i s never good  advocacy);  and  (i i i ) g i ve  ca re fu l  consi de ra t i on  to  the i r theo ry o f  the
case ,  wh i ch  m ay be  de te rm i na t i ve  o f  the  m ot i on .
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