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ARTICLE

In a Victory for Rules-Based Trade, Canadian International Trade Tribunal Largely
Rejects Steel Safeguards

T he  Canad i an  In te rna t i ona l  T rade  T ri buna l  (the  T ri buna l ) re l eased  i ts report  on  Apri l  3 ,  2019  i n  i ts i nqu i ry i n to  whe the r Canada  shou l d  m a i n ta i n
sa feguards (ta ri f fs o r quo tas) on  any o f  seven  ca tegori es o f  i m ported  stee l .  Fo r the  m ost  pa rt ,  the  T ri buna l  recom m ended  tha t  i t  shou l d  no t .

T h i s was the  f i rst  Canad i an  sa feguard  p roceed i ng  i n  15  years and ,  as the  T ri buna l  no ted ,  one  o f  the  m ost  com p l ex i nqu i ri es i t  has eve r conducted ,
i nvo l vi ng  ove r 38 ,000  pages o f  docum ents and  119  pa rt i ci pan ts,  i ncl ud i ng  Canad i an  and  fo re i gn  p roducers,  i m porte rs,  t rade  un i ons and  fo re i gn  and
provi nci a l  governm ents.

Last  October,  the  Canad i an  Governm ent (the  Governm ent) i m posed  sa feguards p rovi si ona l l y fo r 200  days,  cl a i m i ng  tha t  they were  warran ted  by the
prospect  o f  se ri ous i n j u ry to  the  dom est i c stee l  i ndustry caused  by a  su rge  o f  i m ports d i ve rted  i n to  the  Canad i an  m arke t  because  o f  U.S.  sect i on  232
ta ri f fs and  g l oba l  ove rsupp l y.  T he  T ri buna l  was d i rected  by the  Governm ent to  conduct  an  i nqu i ry and  to  m ake  f i nd i ngs as to  whe the r the re  had  been  a
su rge  i n  i m ports causi ng  o r th rea ten i ng  se ri ous i n j u ry.  I f  the  T ri buna l ’s se ri ous i n j u ry f i nd i ngs were  a ff i rm a t i ve ,  i t  was d i rected  to  recom m end whe the r
the  p rovi si ona l  sa feguards shou l d  be  m ade  “de f i n i t i ve ”,  m ean i ng  tha t  they cou l d  be  m a i n ta i ned  fo r fou r yea rs o r m ore  (i ncl usi ve  o f  the  200  day
provi si ona l  sa feguards).

T he  T ri buna l  recom m ended  tha t  no  ta ri f fs o r quo tas be  i m posed  on  i m ports o f  f i ve  o f  the  seven  ca tegori es:  ho t-ro l l ed  shee t ,  p re -pa i n ted  stee l ,  concre te
re i n fo rci ng  ba r,  wi re  rod ,  and  energy tubu l a r p roducts.  T he  T ri buna l  recom m ended  the  i m posi t i on  o f  a  ta ri f f -ra te -quo ta  on  i m ports o f  heavy-p l a te  and
sta i n l ess stee l  wi re ,  bu t  no t  on  i m ports o f  those  p roducts f rom  Korea  and  ce rta i n  o the r coun tri es.

T he  T ri buna l ’s report ,  m ore  than  130  pages i n  l eng th ,  rep resen ts a  t ri um ph  o f  ru l es-based  t rade  ove r po l i t i ca l  and  econom i c opportun i sm . I ts
recom m enda t i ons a re  g rounded  i n  the  evi dence  be fo re  i t  on  t rade  f l ows and  the  pe rfo rm ance  o f  the  dom est i c i ndustry and  consi sten t  wi th  the  st ri ngen t
requ i rem en ts fo r i m posi ng  a  sa feguard  under Canad i an  and  Worl d  T rade  Organ i sa t i on  (WT O) l aw.

What Happens Next?

T he  Governm ent m ust  deci de  by M ay 13 ,  2019  whe the r to  accep t  o r re j ect  the  T ri buna l ’s recom m enda t i ons.  T he  Departm en t o f  Fi nance  has advi sed
i m porte rs tha t  p rovi si ona l  sa feguards on  i m ports o f  concre te  re i n fo rci ng  ba r,  energy tubu l a r p roducts,  ho t-ro l l ed  shee t ,  p re -pa i n ted  stee l  and  wi re  rod
wi l l  cease  to  app l y beg i nn i ng  Apri l  28 ,  2019  and  tha t  i t  i s revi ewi ng  the  T ri buna l ’s f i nd i ngs and  recom m enda t i ons regard i ng  i m ports o f  heavy p l a te  and
sta i n l ess stee l  wi re .  Provi si ona l  sa feguards on  these  l a t te r two  ca tegori es o f  p roducts wi l l  rem a i n  i n  fo rce  un t i l  M ay 12 ,  2019 .

T he  Departm en t o f  Fi nance  a l so  has advi sed  tha t  Canada  i n tends to  re fund  any p rovi si ona l  sa feguard  su rtaxes pa i d  by i m porte rs o f  concre te  re i n fo rci ng
bar,  energy tubu l a r p roducts,  ho t-ro l l ed  shee t ,  p re -pa i n ted  stee l  and  wi re  rod ,  as i t  i s requ i red  to  do  by the  WT O Agreem ent on  Sa feguards i n  l i gh t  o f
the  T ri buna l ’s de te rm i na t i ons.  However,  the  Departm en t o f  Fi nance  has ye t  to  i nd i ca te  whe the r Canada  a l so  wi l l  re fund  su rtaxes pa i d  on  i m ports o f
heavy p l a te  and  sta i n l ess stee l  wi re  o ri g i na t i ng  i n  coun tri es tha t  were  excl uded  f rom  the  T ri buna l ’s a ff i rm a t i ve  sa feguard  recom m enda t i ons.

Wh i l e  the  Governm ent has no t  ye t  com m un i ca ted  whe the r i t  wi l l  i m pose  de f i n i t i ve  sa feguards on  i m ports o f  e i the r g roup  o f  p roducts the  announcem ents
by the  Departm en t o f  Fi nance  suggest  tha t  i t  wi l l  accep t  the  T ri buna l ’s recom m enda t i ons.  T he  de l ay i n  addressi ng  re funds fo r i m ports o f  heavy p l a te
and  sta i n l ess stee l  wi re  l i ke l y i s due  to  add i t i ona l  com p l exi t i es i n  adm i n i ste ri ng  those  re funds.  I t  wou l d  be  excep t i ona l l y d i ff i cu l t  fo r the  Governm ent to
j ust i fy i m posi ng  sa feguards on  p roducts o r coun tri es where  the  T ri buna l  has now recom m ended  aga i nst  do i ng  so  and  wou l d  l eave  Canada  h i gh l y
exposed  to  successfu l  l ega l  cha l l enges (and  po ten t i a l l y dam ag i ng  t rade  re ta l i a t i on ) by i ts t rad i ng  pa rtne rs,  a t  the  WT O o r under reg i ona l  f ree  t rade
agreem ents.

Neverthe l ess,  wi th  a  federa l  e l ect i on  l oom i ng  and  i n  the  face  o f  m a j o r reg i ona l  and  g l oba l  t rade  uncerta i n t i es,  i ncl ud i ng  the  fu tu re  o f  the  USM CA,
U.S.-Ch i na  t rade  tensi ons and  the  fa te  o f  the  U.S.  sec.  232  ta ri f fs on  Canad i an  stee l ,  we  expect  tha t  the  Governm ent wi l l  face  consi de rab l e  p ressu re
from  the  dom est i c stee l  i ndustry to  f i nd  new ways to  i nsu l a te  i t  f rom  i m port  com pet i t i on .

Wh i l e  the  p rovi si ona l  sa feguards rem a i n  i n  e ffect ,  i m porte rs m ust  con t i nue  to  app l y fo r sh i pm en t-speci f i c i m port  pe rm i ts fo r,  o r pay su rtaxes on ,  cove red
stee l  p roducts.  Quo ta  vo l um es fo r heavy p l a te ,  p re -pa i n ted  stee l ,  and  wi re  rod  a l ready a re  nearl y exhausted .

Our Role

BLG’s In te rna t i ona l  T rade  l aw team l ed  the  way i n  the  i nqu i ry p rocess on  beha l f  o f  m a j o r stee l  i m porte rs,  downstream  Canad i an  use rs,  and  fo re i gn
producers,  successfu l l y opposi ng  sa feguard  recom m enda t i ons on  concre te  re i n fo rci ng  ba r,  ho t-ro l l ed  shee t ,  heavy-p l a te  f rom  Korea ,  and  energy tubu l a r
p roducts.  We wi l l  con t i nue  to  de fend  ou r cl i en ts’ i n te rests as the  governm ent consi de rs i ts response  to  the  T ri buna l ’s report .
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