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ARTICLE

Update on Changes to the Canadian Payments Act
Paym ents Canada  (fo rm a l l y known as the  Canad i an  Paym ents Associ a t i on ) owns and  opera tes Canada ’s co re  paym ent cl ea ri ng  and  se t t l em en t system s.
T he  l eg i sl a t i on  govern i ng  Paym ents Canada  i s the  Canad i an  Payments Act  (the  Act).  Bo rden  Ladner Gerva i s LLP (BLG) pa rt i ci pa ted  i n  the  consu l ta t i on
p rocess wi th  the  Departm en t o f  Fi nance  th i s past  sum m er regard i ng  p roposed  changes to  the  Act .  T he  consu l ta t i on  p rocess and  i ts pu rpose  had  a
num ber o f  com ponen ts.  T he  key com ponen ts fo r en t i t i es engaged  i n  paym ents se rvi ces a re  the  deve l opm ent o f  the  new rea l  t i m e  ra i l  (RT R) and  the
part i ci pa t i on  o f  non-t rad i t i ona l  paym ent se rvi ce  p rovi de rs (PSPs) i n  Paym ents Canada .

On  February 27 ,  2019 ,  the  Departm en t o f  Fi nance  re l eased  i ts Report  on  the  Revi ew  o f  the  Canad i an  Payments Act  (the  Report ).  Be l ow i s a  b ri e f
sum m ary o f  the  Report .

Overview: Canadian Payments Act Review

T he  Act  was l ast  am ended  i n  2015  and  i ncl uded  a  requ i rem en t to  undertake  a  revi ew th ree  years a f te r the  l eg i sl a t i on  took e ffect .  In  M ay 2018 ,
the  Departm en t o f  Fi nance  re l eased  a  consu l ta t i on  paper i n  th i s connect i on  and  sough t  vi ews on  two  ta rge ted  them es under the  am ended  Act :

1.  T he  i m pact  o f  the  governance  changes i n t roduced  by the  2015  am endm ents,  wh i ch  a i m ed  to  enab l e  Paym ents Canada  to  be t te r ach i eve  i ts pub l i c
po l i cy m anda te  (i .e . ,  sa fe ty and  soundness,  e ff i ci ency,  and  use r i n te rests).  T he  key com ponen ts o f  these  changes were  the  crea t i on  o f  a  board
com pri sed  o f  m ost l y i ndependen t  d i recto rs,  an  add i t i ona l  advi so ry counci l ,  and  a  sh i f t  to  a  “one-m em ber,  one-vo te ” system  fo r board  e l ect i ons.

2.  T he  m eri ts o f  crea t i ng  an  associ a te  m em ber cl ass i n  Paym ents Canada ’s m em bersh i p  st ructu re ,  wh i ch  wou l d  enab l e  non-t rad i t i ona l  PSPs to
part i ci pa te  i n  Canada ’s na t i ona l  co re  paym ents system s. Associ a te  m em bers wou l d  be  separa te  and  d i st i nct  f rom  m em bers,  wi th  a  separa te  se t  o f
ri gh ts and  ob l i ga t i ons,  bu t  sub j ect  to  Paym ents Canada ’s com p l i ance  and  en fo rcem ent standards.

Summary of Responses

T he  Departm en t o f  Fi nance  rece i ved  wri t ten  subm i ssi ons f rom  a  va ri e ty o f  o rgan i za t i ons rep resen t i ng  m ost  o f  Paym ents Canada ’s m em bers,
i n te rna t i ona l  f i nanci a l  m arke t  i n f rastructu res,  rep resen ta t i ves o f  the  co -opera t i ve  secto r,  Fi nTech  o rgan i za t i ons,  and  consum er g roups,  as we l l  as
feedback f rom  m ee t i ngs wi th  stakeho l de rs,  i ncl ud i ng  BLG, across Canada .

On  the  governance  changes,  responden ts b road l y vi ew the  2015  am endm ents as bene f i ci a l  to  the  ach i evem ent o f  Paym ents Canada ’s m anda te  and  the
paym ents ecosystem  i n  genera l .  However,  the re  i s b road  consensus tha t  i t  i s too  ea rl y to  p rovi de  a  com prehensi ve  assessm ent o f  the  2015  l eg i sl a t i ve
am endm ents on  the  ab i l i ty o f  Paym ents Canada  to  fu l f i l l  i ts pub l i c po l i cy ob j ect i ves.

On  crea t i ng  an  associ a te  m em ber cl ass,  responden ts support  b roaden i ng  m em bersh i p  i n  Paym ents Canada  to  i ncl ude  non-t rad i t i ona l  PSPs and
f i nanci a l  m arke t  i n f rastructu res,  so  l ong  as any ri sks a re  appropri a te l y m i t i ga ted .  A t  a  m i n i m um , responden ts ag ree  tha t  regu l a t i on  under the  p roposed
Reta i l  Payments Oversi gh t  Framew ork wou l d  be  a  necessary cond i t i on  fo r becom i ng  an  associ a te  m em ber.  T he  de ta i l s o f  the  m ode l s to  support  such
m em bersh i ps be i ng  i nco rpo ra ted  i n to  the  Canad i an  Payments Act  d i ffe r wi de l y.  Wi th  respect  to  the  p roposed  associ a te  m em ber cl ass,  the  governm ent
wi l l  deve l op  speci f i c p roposa l s i n  response  to  the  feedback rece i ved  du ri ng  th i s consu l ta t i on .

1.  Board  Governance  Changes

In  b ri e f ,  a l though  m any responden ts though t  i t  i s too  ea rl y to  assess com prehensi ve l y the  success o f  the  2015  governance  changes,  m any see  the
m odern i za t i on  e ffo rts as a  l i tm us test  fo r assessi ng  the  success o f  these  changes.  Fo r i nstance ,  m ost  responden ts see  the  crea t i on  o f  the  m a j o ri ty
i ndependen t  board  o f  d i recto rs,  and  a  sh i f t  to  a  “one-m em ber,  one-vo te ” system  fo r board  e l ect i ons as bene f i t i ng  Paym ents Canada ’s capaci ty fo r
i ndependen t  deci si on -m aki ng .  M ost  responden ts were  a l so  o f  the  vi ew tha t  Paym ents Canada ’s board  consi de red  a  b roader range  o f  i npu ts i n
m aki ng  deci si ons a f te r these  changes were  m ade  i n  2015 .

2.  Associ a te  M em ber Cl ass

T he  p roposed  associ a te  m em bersh i p  cl ass wou l d  crea te  a  separa te  and  d i st i nct  cl ass o f  m em bers i n  Paym ents Canada .  T h i s wou l d  pe rm i t  non-
t rad i t i ona l  PSPs, regu l a ted  under the  p roposed  Reta i l  Payments Oversi gh t  Framew ork,  to  pa rt i ci pa te  d i rect l y i n  the  RT R. T here  i s wi despread
support  to  b roaden  access to  co re  paym ent cl ea ri ng  and  se t t l em en t i n f rastructu re .

Broader Access

Responden ts genera l l y ag reed  tha t  the re  a re  ba rri e rs to  en try fo r PSPs, and  tha t  the re  i s room  to  i m prove  com pet i t i on  and  i nnova t i on .  Nearl y eve ry
responden t  who  d i scussed  m em bersh i p  ag reed  wi th  expand i ng  ri sk-based  access to  the  RT R to  non-t rad i t i ona l  PSPs, wi th  a  l a rge  m a j o ri ty o f
responden ts support i ng  the  p roposed  associ a te  m em ber cl ass.

System Access

T here  i s h i gh  i n te rest  i n  a  l i m i ted  fo rm  o f  pa rt i ci pa t i on  to  the  Au tom ated  Cl ea ri ng  Se t t l em en t System  (the  ACSS).  T he  ACSS i s one  o f  the  two  co re
paym ent cl ea ri ng  and  se t t l em en t system s i n  Canada ,  opera ted  by Paym ents Canada .  T he  ACSS i s used  p ri m ari l y fo r cl ea ri ng  re ta i l  paym ents (e .g .
cheques,  on l i ne  deb i ts and  p re -au tho ri zed  deb i ts).  We no te  tha t  the  ACSS, l aunched  i n  1984 ,  wi l l  be  g radua l l y rep l aced  wi th  a  m ore  e ff i ci en t  re ta i l
system . Curren t l y,  m ost  responden ts support  exchange-on l y access to  the  ACSS fo r p roposed  associ a te  m em bers,  p rovi ded  associ a te  m em bers m ee t
the  sam e opera t i ona l  and  techn i ca l  standards as fu l l  m em bers.  However,  i n  pe rm i t t i ng  expansi on  to  a l l ow exchange-on l y access,  cl ea ri ng  and
se t t l em en t o f  the  actua l  paym ents wou l d  con t i nue  to  be  undertaken  by the  d i rect  cl ea re rs.

Associ a te  Membersh i p  Requ i remen ts

M any responden ts ag ree  tha t  requ i ri ng  associ a te  m em bers to  be  regu l a ted  under the  p roposed  Reta i l  Payments Oversi gh t  Framew ork ensures
su ff i ci en t  ove rsi gh t .  Di rect  pa rt i ci pa t i on  i n  co re  paym ent i n f rastructu re  wou l d  st i l l  requ i re  m ee t i ng  re l evan t  Paym ents Canada  by-l aws to  wh i ch  a l l
Paym ents Canada ’s m em bers a re  sub j ect .

Advi so ry Counci l s

ttps://blg.com/en/News-And-Publications/Pages/Publication_5304.asp


Al though  the re  i s a  wi de  range  o f  suggest i ons on  how to  i nco rpo ra te  associ a te  m em bers’ vi ews and  expert i se  i n to  Paym ents Canada ’s deci si on -
m aki ng  p rocess,  a l m ost  a l l  responden ts ag reed  wi th  the  need  to  ensure  rep resen ta t i on  on  one  o f  Paym ents Canada ’s advi so ry counci l s.

Board  Represen ta t i on

Al though  the re  i s i n te rest  i n  ensuri ng  associ a te  m em bers a re  ab l e  to  pa rt i ci pa te  i n  the  nom i na t i on  and  e l ect i on  p rocess,  the re  i s a  d i ve rgence  o f
vi ews abou t  rese rvi ng  associ a te  m em bers sea ts on  the  board  o r equa l  vo t i ng  ri gh ts fo r associ a tes.

Fi nanci a l  Marke t  In f rastructu res

T here  i s st rong  support  am ong  responden ts (who  responded  on  th i s top i c) on  a l l owi ng  f i nanci a l  m arke t  i n f rastructu res desi gna ted  fo r ove rsi gh t  by
the  Bank o f  Canada  to  pa rt i ci pa te  i n  Lynx.  Lynx i s a  sa fe r,  m ore  f l exi b l e  and  resi l i en t  h i gh  va l ue  paym ent system , m ean t to  rep l ace  the  cu rren t
La rge  Va l ue  T ransfe r System  (LVT S).  LVT S, i n  add i t i on  to  the  ACSS, i s cu rren t l y the  o the r co re  paym ent cl ea ri ng  and  se t t l i ng  system  i n  Canada
opera ted  by Paym ents Canada .

Next Steps

As Paym ents Canada  con t i nues to  deve l op  the  RT R, the  governm ent wi l l  consi de r vi ews a round  associ a te  m em bersh i p  and  has sta ted  tha t  i t  wi l l
deve l op  speci f i c p roposa l s fo r fu rthe r consu l ta t i on .  In  add i t i on ,  the  governm ent has sta ted  tha t  any po ten t i a l  l eg i sl a t i ve  am endm ents to  the  Canad i an
Payments Act  to  i nco rpo ra te  associ a te  m em bersh i p  wi l l  on l y com e a f te r the  p roposed  Reta i l  Payments Oversi gh t  Framew ork i s i m p l em ented .  We a t  BLG
wi l l  be  wa tch i ng  fo r these  new p roposa l s.  Fo r fu rthe r i n fo rm at i on  regard i ng  the  Report  o r any new p roposa l s,  p l ease  fee l  f ree  to  con tact  e i the r o f  the
au tho rs l i sted  be l ow.
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